ke Rob

- Comments on Draft EiS Page 1]

1P Pri
Frony: Thomas Morgan
To: : Coker, Jeff; Hartos, Dave; Robinaon, Miks
Date: Thu, Dec 12, 2002 2:27 PM
Subject: Comments on Draft EIS
Mike,

Attached ere the Charleston Field Office comments on the Draft EIS documents you sent out earfier this
week, .

Our comments are contained in the two documents bemv:-on:sl%m&mwmmenmforwmilmd
Table I1-3 and the other is a copy of Section IV.D,, with our commenits contained in strike through and
rediines. You'll need to open the Section IV.D. gaction in order for the rediines to show up,

“The comments for Section IV.D. relate to the discussion of the WV AGC+ document. The Draft EIS
mis-cheracterizes the AOC+ document as a fil minimization document when in fact it is an optimization
document that simply provides 2 process to defermine the volume of excess spoll and calculates the sl
of the disposal area for the excess spoll. it creates a "model” minesite, but the of is not bound by
the corisiraints of the model when completing the final mine plan. The only constraint is that the amount
of material backfiled must equal the amount determined-not to be excess by the AOC+ process. It does
not fimit the size or configuration of any particular 6.

A rediing Is also included with 2 note sbout the "case study” site Included In the discussion. The use of
this parficutar mine site is misleading in that actual permit reviews generally do not see that greatof a
reduction in excess spail volume.

fs, let me know. I be out of the office tomorrow but will be

¥ you have any questions about our cor
back In on Monday morming.
Tom

ce: Calhoun, Roger; McCauley, Lynn; Superdesky , Michael
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United States Department of the Interior

FISH AND WILDLIFE SERVICE
448 Neal Sornat
Cookeville, TN 88501

December 20, 2002

‘Ms. Barbara Okorn (3ES30)
USEPA Region T

1650 Arch Street

Philadelphia, Pennsylvania 19103

Dear Ms, Okorn:

We received a letter from Ms. Kathy Hodgkiss, dated November 22, 2002, requesting that we
provide you with updated threatened and endangered species informetion for the Kentucky and
Tennessee portion of the Sonthern Appalashian coal fields. A list of species that may be affected
by mining sctivities is included a5 an attachment to this leiter. Note that our dats base is a
compilation of collection records made available by various individuals and resoutce agencies. This
information s seldom based on comiprehensive snrveys of all potential hebitat and thus is not
necessarily an exhaustive list 6f each county’s endangered and threatened species. Note firther that
the time frame allotted for this information request was not sufficient for the development of species

_ maps. Please contact us if you wonld like to fixther pursus the assimilation of maps.

Measures for protection of aquatic species (¢, fish, mussels, and snails) focus on the maintensnce
of water guality. The primary measures are (1) retention of trees along streams in order to provide |
mm«gywmﬂ%mmmﬂ&)&ew&uﬁm of sediment transpozt to

‘streams.-

" All of the endangered bat species require protection of wintering habitat (i.¢., caves and abandoned

mine portals) snd food sources, inchuding streams: The Indiana bat, in particular, requires the nse
of trees as roosting hebitat. Standard messures for protection and enhancement of habitat for this *
speciss, including maintenance of trees during and after mining, are presently being developed for
Kentucky and Tennessee. '

Protection of some plants is secured through minimization of the disturbance of specific habitts
For exaimple, ripatian species such as Cuntberland rosemary and Vinginia spiraca require protection
of streams and adjscent aress. Adherenceto the 100-foot stream buffer zone regulation fulfills these
pants’ needs, Likewise, maintenance of s buffer zome along sandstone olifflines benefits the species
thirt inhabit those ereas {¢.g., Cumberland sandwort and white-haired goldentod). -
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We provided information to representatives of the USEPA and Gannett Fleming, Ing., about species
of potential concern related to mining in July 1999 and Fanuary 2002. Several species listed at those
times were deleted from the attached list, or from some counties on the Hist. For example, the red-

cockaded woodpecker is now considered extirpated from Kentucky. Distributions of some of the

species included in the July 1999 and January 2002 lists only ravely overlap with areas considered

t0 be within zones of potential mining impact. These species include the bald eagle, shiny pigtoe, -

birdwing pearly mussel, oyster mussel, fine-rayed pigtos, pink mucket, cracking pearly mingsel,
dromedary pearly nussel, clubshell, fanshell, white wartyback, Anthony’s river shail, Cumberland
elictos, Eggert’s sunflower, Indiana bat, tan riffieshell, slender chab, yellowfin madtom, spotfin chtib,
and chaffseed. However, some of these species can be vulnersble to impacts in cases whers mining
and assoeiated setivities encroach on them. The pale lifliput and Alabama lamp pearly musse] are
no longer considered extant within the area of this biological assessment.

On the other hand, species were slso added to certain counties on the attached list, Some were added
because of their recent additions to the candidate list, including the Cumberland jolwny darter, fluted
kidneyshell, and white fringeless orchid. Recent expansion of mining activities into new areas
warranted the addition of some species to this list, including the Cumberland bean pearly mussel,
green pitcher plant, Sequatchie caddisfly, large-flowered skullcap, and Virginia spiraea. The
duskytail darter, tan riffleshell, ranming buffalo clover, gray bat, and Indiana bat were added to the
Mmdmmmofmmdmmommmwm

Thank fcrﬂﬁsnppmvtnpwvideﬁnmnmput. PlsasawMDmdPshmofmymﬂ'at‘

93 1/528-6481 (ext. 204) if you have questions zbout these comments.

Sim:e:ely.

) Lee A. Barclay, PhD
Field Supervisor

Attachment

John Farren To: Bary BrysntRIVSEP,
121232002 02:88 PM g

AU Mmgam
AIUSGERA, William
Hoffman/RIVSEPA/USEBEPA
Subject: Re: Comments on DRAFT EI$ for MTMVFE

Thanks, Gary. We'li get them Included the final version as much as we can.
John
Gary Bryant

To: Kathy kiss/RSUSEPAU PA, John
meHg&}QSEPNUS EPA,ngM RidedRQ/USEPNUSﬁEPA
Hoffman/RIUSEPAIUSEIEP;

Wiitiam
ec: Frank Borsul/REAISEP) EPA, Jém Gmenmazusapws EPA,

Margaret was?t’@w @
Subject: Comments on DRAFT EIS for ’

mmmmﬁehesoureommtsmmwngﬁmnecmmmﬁmomﬂmpoﬁmunta&ﬁop
Mining/Valley Fill Envit ! impact St
Pigase contact me if there are questions.

Thanks,
Gary

EISDRAFTemts.wpc
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COMMENTS ON THE DRAFT EIS FOR MTM/VF COAL MINING (Dec 2002)
from ESD, OEP, Wheeling Staff 12/20/02

The body of the report has excellent scientific information on the environmental impacts

of MTM/VF mining. Unfortunately, it appears that information was not used in developing the

. Alternatives. It is not clear why Alermative 2 is the preferred alternative when the only major
difference among the three alternatives sesms to be which agency leads the permit process. The
summary of the alternatives listed on pages BS-2 and 3 states that cross-program actions
minimizing adverse effects of mountaintop mining and valley fill construction on' terrestrial
resources and the public are identical in Alternatives 1, 2 and 3.

A proposed implementation schedule shiould be included in this report for the key actions
like establishing interagency MOUs along with recommendations of how they would be finded.
This is one lesson that should be gleaned from effort to draft this BIS.

The fil invcmarydarabasc,whichwasumdtdesﬁmmthenﬂesofmm‘ I
ddes not support precise determinations.  There is a comment on page 3K-22 A total of 4,484
{67 percent) valley fills ont ‘of the 6,607 approved were constructed or may be-constructed.”
Since there is o indication of which fills were built, and only 7% of the fills permitted are
actually built, this is very imprecise data, a fact not adequately mentioned in the estimates of
miiles of streams impacted. ’

PeES-7 1“psr&grﬁph *These regulatory ct dted in a'decline in the average number
ofﬁﬁsperyearamvedmtheﬂﬁsmdym :

COMMENT: ?m:smtmmmmmmtmmaemmmm in addition to the
changes in regulations, at work in determining the number of fills per year - sspecially the
cyclical market for coal.

Near the middle of this samepmgaphthm appwstobemmrmﬂmtuulstmm
miles impacted during 1995-1998 (63 miles) and during 1999-2001 (30 mies). Table ILK-8 on

age IIK-49 would indicate that there wers 206.74 miles of streams impacted during 1995-1998
and 107.26 miles of streams impacted during 1999-2001.

Near the end of that paragraph there is d sentence "Similar environmental benefits are
expected with the implementation of one of the three action alternatives proposed in the EIS."
COMMENT: The scientific information in the main report does not indicate that MTM/VF
mining produces any. environmental benefits, but in fact the impacts are detrimental to the
environment. It is more accurate to say that the implementation of one of these alternatives will
reduce the detrimental environmental impacts of MTM/VF mining.

Pg I1.76 - 15t paragraph - “None of the regulatory authorities in the study area, Including the
OSM federal program in Tennessee, specify a preferential method for doing the flood analysis.”
COMMENT: This conflicts with thie statements on Pg IILG-9 274 paragraph which indicate that
KY & WV have preferred methods for analyzing peak flow and flooding potential,

Po IILD-6 - 374 paragraph - “Seleniumn concentrations from the Filled category sites were found
to exceed the AWQC for selenium at all sites in this category.”

COMMENT: This staternent is in error; the statement in the Stream Report was that alf the
excessive values were at Filled sites. Thers are some Filled sites that do not have excessive

concentrations of selenium so the existing statement in this DRATT report should state “... at
most sites in this category.”

Pe I11.D-7 - 374 paragraph - “In the USEPA {20024) stream chemistry study, seleninm was
found to exceed AWQC at Filled sites only, and was found to exceed AWQC at all Filled sites
included in the study.”

COMMENT: This statement is in exror, as noted in the previous comment. The statement should
read ®... exceed AWQC at most Filled sites .."

- 4t paragraph - “While chenges in water chemistry downstream from mined, filled

sites have been identified, it Is not known if these changes are resulting In alterations to the
downstresm aquatic communities or whether fanctions performed by the areas
downstream areas from mined, fifled sites are being Impaired.”
COMMENT: This should read, * While changes-in water chemistry downstream from filled sites
have been identified; if is not known which changes cause the impairment observed in the
downstream aguatic communities” EPA's studies snd other studies have found that the
strongest and most significant correlations are besween biclogical condition and conduttivity.
We do know. that the stream segments downstream of some of the fills are impaired, and we
believe the impairments are dve to water chemistry changes , based on the strong correlations.
Pleage note that: the biological conditions. are considered impaived, and they are most strongly
comrelated with water chemistry changes, - Conductivity may be a sarrogate for other water
quality parameters, that is true. It is also true we don't know the mechanism - why is high
conductivity associated with impaired biological condition - for example, others have suggested
that the high conductivity inhibits jon regulation - but we don't kmow That's what we don't
know,

Pg n1.6-6- 374 pmsmph, Tast sentence - “Agin this did not result in any predicted overbank
flooding.”

Last paragraph last sentsm:e “2Again, bank full capacity of the strm channel did not resnlt.”
COMMENT - Bank full flows are generally considered a 2 year storm event. The peak flows
caleulations in these studies are 10 year storms and 100 year storms. It seems impossible for the
streatns not w rise far above bank full conditions during thess much larger storm events.

PgIV.C-L.- 5™ paragraph *The additiona! provisions for monitoring and mitigation in
Alternatives 1, 2 and 3 will increase the environmentsl benefit provided for this impact factor

" as coinpared to the no action alternative.”

COMMENT: This should read,"The additionsl provisions for monitoring end ' mitigation in
Alternatives 1, 2 and 3 will reduce this envirnnmenta! jmpact a5 compared 1o the no action
alternative.” .

Pg IV.C-2 - Last paragraph, last sentence - “However, the additional provisions for monitoring
and mitigation will increase the emvironmental benefit provided for this impact factor as
compared to the no action alternative.”

COMMENT: This should read, “However, the additional provisions for monitoring and
mitigation will decresse the environmental impact as compared to the no action alternative.”
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Kathy Hodgkiss . To gov, hoffmanwitiem@epa.gov, David
“xm&mnamsm' e AUSEEPA AR
Subject: Commants on DRAFT EIS for MTMAVE )
Kathy Hodgkiss, Acting Director
Environrhental Services Division
U.S. EPA Region 3
215/814-31861
—F d by Kathty H /RIUSEPA/LIS b 12/30/02 08:39 AM —~—

T Kathy Hodghis/RIUSEPAS@EPA
Sutject: Commants on DRAFT E1S for MIMVE

. Ray Boorgs
@ 12/20/02 01:37 PM
Kathy...[ heve reviewed Gary and the Wheeling ESD staff comments and browsed through the oritical
areas of the EIS CD. fconcur with the expressed concems. The CRITICAL component however is that
m’dmfmmmmgg@mﬂmdm. Even though these sclence findings are not reflected
in cor this data provides the basis for legitimata challenge down the road.
. Current external crafiing may resuft in an ignore of solid dets, however embodiment of the raw
science data will ensure the record end allow future interpretation.. :

WNWPa Stete Ligison Officer .

To: Rey George/RIUSEPAUS@ERA
o .
Subject: Comments on DRAFT EIS for MTMVE

- Forwarded by Gary Bryant/RIUSEPAUS on 12/23/2002 02:28 PM wer

To: Kathy Hodgkiss/RUUSEPAMISBIEPA, John - S
;QWU&EP EPA, M%WW@@EP&
co: Frank Borsuk/R3USEPAUSEEPA, Jim Greon/RIAISEPAUSGEPA,
Margarel Passmora/R3/USEPAUSGEPA .
Subieck Comments on DRAFT EIS for MTMVF .

The attached ffle has our comments on reviewing the Dec 2002 Interim Draft report Mountalntop
Mining/Valley Fill Environmental Impact Statement, ’
Please contact me if there are questions.
 Thanks,
Gary
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- Cindy Tibbott

To: BWAHLOUIGOSMRE.GOV, CSYLVEST@OSMRE GOV,
01/02/08 11:16 AM Gesntal

nde@rmall.dep.state.wv,us, forren john@epamail.apa.gov,
hottmanwiiiamBepaman.epa.gov, : PR,
Jarries.m.Tow mu‘l.mnw il
JCOKER@USMRE.GQV, jsturmp@GFNET.com,
kotherine L. Trott@hq02 usace army.ait,
MROBINSO@OSMRE.GOV, rhwnter@mall.dep.state.wv.us,
rider.david@epamail.epa.gov, Surtano.Elaine@epamaliepa.gov,
Tom, Bovard@ios.doi.gov, dhartos@iescgw.oamre.gov
ez Dave_Densmore@@iws.gov, Diane Bowen/ARL/R/FWS/DOIGFWS,
Matjorie Snyder/R5/FWS/DOIGFWS
Subject: Commants from other FWS offices on draft £1S

As | mentioned on one of our conference calls last week, we've received comments from twa of
our FWS field offices. {tis notewarthy that independant review of the DEIS by these "fresh eyes”
led them to many of the same conclusions and cancerns Densmore and | have already raised, as
have others on the Stearing Committee.....

From Dave Pslren of our Cookeville, TN, field office:
| have guickly reviewed the draft Mountaintop Mining EIS. Given the short review time for this

draft, we In the Tennessee .
Fleld Office have very few comments. We would like to offer an observation or two at this point.

Although the Corps of Engi ' recert approach 1o minimizing stream impacts is commendable

in terms of initiating 2 ]
d /mitigation p some problerns remain, This EIS should discuss those

strearh
“problems. The proposed Corps’ process would emphasize placement of £ill In previously

impaifed streams, thershy negating potentis! for the future improvernent of those streams.
Considering the situation in eastern Kentucky, where multiple antities often own the land within
one mining permit boundary, this system of prioritizing hollows for proposed fill is unjust.
However, we concitr with the uss of this prioritization system In cases where fill is placed ina
watershed that is already irreparably damaged.

Cumulative impacts are a critical concern regarding miining and streamn impacts. This EIS does
not appear o ’

adqu:talydisw the current lack of a curnulative impact assessment and potential solutions.
We recommend that -

conduct of a rehensive assessment of downstrear invertebrate resources be required to
sstablish a baseline prior to timber removal in all cases where instream fill is proposed, A
‘realistic method of achieving this and appropriate means of mitigating cumulative impacts should
be addressed by the EIS.

Section IV.G. (Deforestation) of the EIS includes & discussion of forest as possibly containing the
highest environmental ‘

value of many mining areas. Although we agree with this sentiment, it does not appear to be
consistent with the

regulatory situation in many areas of Kentucky and Tennessee in terms of the perception of
post-mining land uss. The . :

EIS indicates that landowners would be expected o support reforestation bex of its
long-term benefits. Because of )
the lack of success of the reforestation initiative that was begun several years ago in Kentucky, we
do not bélieve ’

landowners or the mining industry will show significant support for anything more than is
required. The EIS should only
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provide realistic potential solutions.

' Thie projected forest cover conditions for various states shoutd be further explained. The time
frames used for
projections and quality of forest cover in the EIS is not clear.

Thank you for this spportunity to review the latest draft of the Mountaintop Mining EIS.
- David Pelren
From Brian Evans of our Southwest Vieginia Field Offiee:

The Service is correct when it “sugpested”; as stated on page I1-11, ﬁmv&lleyﬁmmmsm
contrary to' BPA"s anti-degradation policy. It appeats HPA js disregarding portions of drainage
mmwmmmﬁ-degmdamapobcywmomwﬁhwl&ymk Why does EPA consider

...ant{-degradation principals intact if the overall integrity of the watershed downstresm is
mtact"? EPA does not explain why tpstream portions of watersheds isolated and therefore
degﬁdedbyﬁlhdmmmgmmmnmcmdmdaspmotm-&yadmmpo
Mm,mmmmmmmmmmwmmyﬁm
watershed” obviates protection of smaller gtreams or stream reaches, which are Waters of the
us. mmmmmwmﬁmwﬁmmtmmﬂmmm
attained has not been demonstrated, 1 is unlikely that streams and the ecological Amctions they
“contribute to the watershed can be replaced through mitigation, nor is it likely that & no net loss
of streants policy could be implemented in a manner similar to wetland compensation. Bven if
EPA restricts consideration of impacts to the reach of stream below the filled reach, siudies
described in section TILD show that fills contribute to significant degradation to the overall
chemical, physical, and biological integrity of adjacent waters. For example, below fillg the
ambient water quality critecion for selenjum concentration is exceeded consistently, nataral Sow
regimes are sltered, and macroinvertebrate diversity is depressed.

Fram Gale Heffinger, Southwest Virginia Field Office:

The discussion at b.2. disregards FWS suggestion the all headwater streams could be identified
generaily unsnitsble for valley fills primarily because it would be at odds with the NEPA
requiretnent that altepative be reasonable. The narrative discussion inchades “The ADID
process was doveloped to identify particularly sensitive or high value aquatic resources”. This
staterment implies headwater streams in mining areas are not sensitive or high value agquatic
resources. To the contrary, all waters of the US are sepsitive and high vahie aquatic resources,
otherwise the Congress through the CWA would have desi certain watess a5 nof sensitive
or high value aguatic resources. The CWA objective is to restors and maintain the chemical,
physical and biological integrity of the Nation’s waters. Additionelly Virginia State Water
Control Law states all high quality waters will be protected and all other state waters restored %o
such condition of quality that any such waters will permit afl reasonable public uses....... .
Specific sections of the CWA address identification of waters not meeting minimum water
quality standards (3034) but sowhiere does the CWA designate or otherwise identify certain
witers that are not seusitive and high value aquatic resources. This exclusion of a list of waters
that are not considered sensitive or of high value reinfores the ohjective of the CWA, the State's
laws and in affect indicates Congress recognized all waters ars sensitive and of high valus. Aay
finding of ADID or CHIA or any other tool to agsess water quatity would have two conclusions |

1) the waters subject to the ADID or other sssessment process are impaired and therefore should
be restored and maintained per the objective-of the CWA. 2) the watets are not impadred and
therefore shonld be maintained per the objective of the CWA. Filling waters of the US with
mine waste irreparably degrades the chemical, physical and biclogical integrity of the waters and
permanently disposes such watars fo be contrary to the ohjectives of the CWA, specifically,
restoration. Such action as filling streams not only instires the stream cannot be restored , italso
causes loss of the biological integrity of the waters downstieard because the ensrgy inputs from
upstream (the stream now under fill) are disrupted. The action of fifling 2nd disrupting the
wﬂmmwwmmmlywm&ebmloﬁmmmmmmy
inclnding federal trust aquatic resources.

- abThe discussion at b.3. inclndes narrative that states “...not all headwater streams are
special; 404(b)(1) will most likely lead to avoidance of truly special sites; and the legal
viinerability of sich a designation or use of presumptions”. Again, the CWA does not include
listing vertain strearns as “not special” not sensitive or not bigh . This is done for several
rmmmmgwhchmﬁcu@emof&eCWAmmnmnﬂdmmecm
physical and biclogical integrity........ . This in effect states that Congress recognized certain
waters are or may be impaired by various causes, however semedies for the impairment
(maintsin and restore) are set forth in the CWA. ‘Section 3034 of the CWA, for instance,

mandates the BPA or States to identify itpaired streams dnd ineiude them in the TMDL. list and

water quality standards planning. Section 401 requires a statement that ¢ National Pollutant
Distharge Elimination System perniit (section 402 CWA) will not cause 8 violation of water
quality standards. Section 402 requires all discharges be permitted, another tool to restore and
raaintain.  State and federal prograns expend dollars to restore streams through such programs
as CRP, CREP, WHIP, PFFW and more.
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From: - <Forren.Jo i
Tot Cindy Tibbott <cmdy tib}

.gov>, "Dave Densmore (E-mail)"
<dave denxmow@iws ?epammep&gaw Dave Hartos
TATE, SOV, Dave Vandehnde <dvandelinde@rnail dep.state. wv.us>,

<Suz1ano mlm ov>, Russ Hunter <hunter@mail wv.us>, “Jim
(Bamgl(); <james.m. Townsend Ozumamymbde%eﬁ Coker(s-mml)“

gmim@osmm gov>, "Kathy Trott )" <katherine.L. Trott@hq02 usace.army.mil>, Les

meﬂcmd fmmva.w ke m‘f%] mam@?mso@cpamaﬂm LgOv>, Iéan] Rothman M

<paul. Lstate.ky.us>; <Ho it epa.govi>, " tump. Jennifer M."
%‘ T.com>, odghssxarhy@cpamml epa.gov>

?&i‘;’a gﬁﬁ%é’ NZ%O;A} i‘iﬁiﬁmmm

Y1

—— Forwarded by John Forren/R3/USEPA/US on 01/02/03 12:51 PM ——
James Havard ‘

To: . John Forren/R3/USEPA/US@EPA

01/02/03 12:41PM . cc:.  David Rider/R3/USEPA/US@EPA, Kathy
HodghisRAUSEPALISG émyiDC/U:SEPA.’US@EPA.P ela
am

memswws@m@,

ebaren/DC/USEPA/US@EPA, William
Hoiﬁnan/Rfé/’USBPA/US@EPA, m A

EPA/US@EPA, Elaine
Smano/DC/USEPA/US@EPA
Subject: OGC NEPA comments on MTM/VF EIS(Document link:
John Forren)

ngg are comments from me and Marilyn Kuray. We both plan to be on the
1:30 call,

(See attached file: OGC NEPA Comments on draft EIS 12-02.wpd)

Attachment(s):
Attachment File 1Lwpd
Attachment File 2.822

EXHIBIT 58

Privileged and Confidential

These general tomment apply throughout the document. While we provide some examples of
where za issues arme in the detailed commmts b&low, we do seek to identify each time these
issues arise.

1.
2.

The document as a whole is confusing and difficult to read.

Many grammatical errors/typos
Manyﬂmessmmplmsedinanegaﬁveordofmsivemmwhiohweakemﬂm
mlm (Alternstives chapter A.1 paragraph 3) -

Some individual were idered to be similar to or addressed by other actions
and were therefore dismissed.

Would be better written as:
Somie individual actions were determined to besmﬂnrtomaddmsmdbyoﬂwmuons
and, ﬂmxerﬁore, wmelimma:ed from detailed study.

It is not clear what the reference point for comparison is. Is it 1998 or 20027 This
seemis to make a huge difference as many actions have been taken in the intervening
years that address the same issues.

Do the Agencies all consider this an EIS required under NEPA. Or do the Agencies
want to spin this as a voluntary EIS? Ifit is'a voluntary EIS {(even though done under a
settlement agreement), we would want to make changes to reflect that, Even if we
consider this voluntary, we’d still want to follow the regs and statotes to get the most
benefit out of doing preparing it. (Note: EPA does not appear to bs engaging in an
action here for which NEPA compliance would be required.]

CEQ regs at 1502.14(c) require agencies to incinde reasonable alternativés not within

the jurisdiction of the lead agency. Further, CEQ guidance provides:
An alternafive that is outside the legal jurisdiction of the lead agency must still
be analyzed in the BIS if it is reasonsble. A potential conflict with local or
federal law does not necassarily render an alternative unreasonable, although
such conflicts must be considersd. Section 1506.2(d). Alternatives that are
outside the scope of what Congréss has approved or finded must stilf be
evaluated in the EIS if they are reasonable, because the EIS may serve as the
basis for modifying the Congressional approval or funding in light of NEPA's
goals and policies. Section 1500.1(a).
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In addition, CEQ guidance states: “A potenitial conflict with local or federal law does
not necessarily rmdet an alternative ummmmble, although such conflicts must be
considered.”

Therefore, it is important that we don’t say lack of authority is our enly reason for
ot considering alternatives in detail. We should include other reasons why
alternatives are not reasonable.

The use of “will” throughout the dooument causes confusion. It gives the impression
that particular actions are going to happen. Better wording would be “If this alterniative
were adopted, it would...” or “Under this alternative, COE would...”

In several places the document acknowledged that the Agencies do not have important
information. It is important to keep in mind CEQ reg 1502.22 regarding incomplete or
unavailable information. That provision says that if incomplete information relevant to
reasonably foreseeable significant adverse impacts is essential to a reasoned choice
among alternstives and the overall costs of obtaining it aré not exorbitant, the
Agencies must include this information in the EIS. If the costs are exorbitant,
1502.22(b) provides specific procedures to be followed.

1t’s not clear whether thers would be NEPA review on subsequent actions. For
example if the agencies enter into an MOU, would that be subject to NEPA review?,
Also, some may argue that it is difficult to assess the alternatives without seeing drafts
of the implementing MOUs, etc.

Executive Summary

10.

11

The Executive Summary does not explain why Alternative #2 is preferred.

If there were regulatory changes institutsd following the Bragg seitlement, will the
preferred alternative provide mose environmental protection oz is it providing the same
level of protection? The term “regulatory changes” sounds like agencies already
promulgated rules in this area. If this is true, the EIS needs to explain how the changes
being considered with this EIS are different.

1._Porpose and Need

12

Section C. 2.d4.

“Many of the efforts in this so-called interim permitting” period identified areas where
the agencies, the reguloted commmity, and the environment would benefit from
coordinated or clarified procedures, better baseline data eollection, improved analysis
of potential impacts, and a different sequence of processes.”

The meaning of the term  ‘interim penmitting’ period” is not clear. Does it refer to
permitting as done under the Bragg settlement, the interim guidelines or under the

13.

1L Altenatives
14,

15.

16.

i8.

==+ insure that presently

MOou?

Section C. 3.b.1

“Some studi leted allow 1 to be drawn and others suggest more
in-depth irybrmaﬁon is required.”

‘What does this sentence mean? Should it be “Some compilsted studies ... This
sentence needs an explanation of what studies allowed conciusions to be drawn and
what additional information is needed.

S

Section A (First paragriph)
In accordance with the Nationa! Environmental Policy Act, significant issues identified
in the soopmgyvocessmustbe MWW&&WM in the EIS~

. issues ammcsemnt(l)mmmﬂzepznpmmdmaaofﬂ:eﬁls,and (l)arefm}y

“significant” or important to the decisions being made. [Also, where does this definition
of “significant” come from? Do we have a cite?]

Section A.1 (intro, paragraph 2)
Pursuant to NEPA, “values” are defined as agsthetic, historicalscultural; econama‘c,
soctal, and health considerations relevant to the proposed action and the alternatives.

Do you mean impacts? Neither NEPA nor the CEQ regs define values,

Section A.1 (intro, paragraph 3)

This paragraph suggests that we considered other alternatives, but they are not
discussed in the EIS because they were “similar to or addressed by other actions and
were therefore dismissed.” The CBQ regs state that during scoping the agency should
“identify and eliminate from detailed study issues {that] . . . have been covered by priot
environmental review.” (40 CER. 1501.7(3)) If an issue already has been subject to
an environmental review, we should state what that issue is and how it was addressed.

It’s unclear what is meant by “actions” does it mean alternatives? or issues?

Section A.3.k. .
This section says that EPA is writing 2 BA under the BSA. What is EPA’s relevant
action under the ESA? 'What about other Agencies? Wili they consult on subsequent
actions?

Section A.3.L
Make the following change: “NEPA Section 102(2)(B) requires federal agencies to

xdenﬁfy and develop methods and procedures, in consuliation with {CEQ] which will
tified envirg i ities and values may be given

MTM/VF Draft PEIS Public Comment Compendium

A-482

Section A - Organizations



appropriate consideration in decision making..."” And then we should discuss what
procedures are already in place. Alternatively, we could strike the reference to this
section. This section reads as a requirement to develop procedures,

21.

2.

23.

25

It is not clear why we rejected an alternative that was not a bnght line, We need a
reason other ﬂ:sn a lack of mﬂhonty

Citations to court cases should include the complete citation. For example
District Court: 452 F. Supp. 327 (1978); US. Court of Appeals: 627 F.2d 1346
(1980)7

should be:

face egulation Litisation, 452 F.Supp. 327 (D.C.D.C.,1978), aff'd in
pan,rev’dinpm, 627 F.2d 1346, (D.C.Cir. May 02, 1980)

Reasonableness ofaltexmﬁves - the CEQ regs say that an EIS must consider all
reasonable alternatives. It is not necessarily true that the regs prohibit consideration of
other alternatives - if an alternative is not reasonahle, just say it was eliminated from
demiedsnﬁybweusextwasnmmnablemﬂmthanmymgsuch alternatives would
violate the CRQ regs.

The EIS must explain why this alternative was unrezsoneble in terms oﬁm than conflict
with federal law and/or lack of authority.

The paragraph beginning “However, it is OSM’s position that, should the CWA contain
such a prohibition or bright-line standard. . . . ig very difficult to follow.

In that paragraph, the following sentence should be explained.. Why is this s6? “OSM
and the state SMCRA anthorities historically did not apply the stream buffer zone rule
to the area of stream disturbance beneath the fill; but to the downstrenm effects,
offsita”

Neither section adequately describes why the alternative is usreasonable. The
paragraph beginning “Further, EPA and the COE concluded that the general application
of ADID to class of streams (i.e., headwater streams) would be somewhat arbitrary and
difficult to administer . . . .” is a start and should be made clearer and & similar analysis
could be used for other alternatives,

Is the part of this section that begins with “In summary an alternative framework...” &
summary of just this subsection? If it is meant to be a summary of all of section 2b,
then: it needs to be in a separate subsection.

26.  (paragraph 1) Itis not clear whether the 3 al‘éemaﬂvas are significantly different from
the status quo. I think you mean that the proposed alternatives would maintain the
environmental benefits that resulted from the regulatory changes made a8 4 result of the
Bragg settlement. What happens to the regulatory changes? This makes it sound like
they will go away.

27. 11998 is not the baseline for the “no action” at jve, why is it di | here?
Wouldn’t going back to the way programs were operated it 1998 be an alternative that
was elirinated because it is not viable? This discussion belongs in section B on
rejected altarnatives.

€2 No Action Alternative )
28.  Inthe summary of regulatory benefits, I don’t see any reai.mxmmy oftbe benefits, Are

there any? If not, we should say that this alternative does not provide any regulatory
benefits. Does the Brapp settlement only apply in WVA?

29, Inthe summary of environmental benefits, the first paragraph needs a topic sentence to

Tead into all of the statistics. You could reword the last sentence to use as a topic
sentence (leaving the last sentence in place).

Altematives 1,2, and 3

30.  We find it confusing as to why under Alt 1 valley fills are presumed to bave significant
impacts, under Alt. 3 they are assumed not to and under Alt 2 thiey pasy or may not have
significant impacts, Do the impacts really change depending on the Alternative? How
cant we justify this?

D. Detailed Analysis
31, Why is the 1998 process discussed as if it were an alternative we are considering?
Since it is not, discussion here is unnecessary and confusing.

32.  Definitions of Stream Characteristics - Are Alts 1, 2, and 3 the same? Shouldn’t that be
stated?

33, We did not see any discussion of why Alternative 2 is the preferred alternative. Smae
so many aspects of the 3 alternatives are the same, thers should be some discussion of
why one is better than the others. Otherwise, there is no “clear basis for choice among
the options,”

34, D.3. Direct Stream Loss
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“The following two sentences seem like a non sequitur:

“Both SMCRA and CWA place a high value on stream protoction, but both of these 1s this information essential to a reasoned choice among alternatives? See 1502.22. 1f
programs recognize that incursions and disturbances of tmay be idable, - it is, we need to get this information if the costs sre not exorbitant. If they are
Far example, there have been hutidreds of miles of headwatet stream buried by valley exorbitant, see the procedures of 1502.22(b).

fills in the past decade in this EIS study area.”

35.  D.7.cAction19.
This action would creaie a rebutable presumption that at least one headwater stréam in a
system must be preserved or reconstructed. Didn’t we reject rebutable presumptions for
all streams under 5.37 Jt i not clear why such apresumphonis reasonable here and
couldn’t be reasunable under b.3,

36. D9, Airquality Someonc from OGC ARLO should review this section.

37.  D.11. Species.
Make the following change:
Section 1502.25(a) of the CEQ regs NEPA requires, to the fullest extent possible, that
anE}g be prepared concurrent with the consultation and coordination requirements of
the ESA.

38.  D.11. Action 25. Shouldn’t this action only apply to EPA wherewehavexnachon
requiring ESA compliance?

39. HOLD.1.£2. This summary notes that:

“While changes in water chemistry downstream from mined, filled sites have been
identified, it is not known if these changes are resulting in alterations to the downstream
aquatic communities or whether functions performed by the areas downstream areas
from mined, filled sites are being impaired. Purther evaluation of stream chemistey and
furthier investigation into the linkage between stream chemistry and stream biotic
conumunity structure and function are needed to address the existing datn gaps.”

Is this information essential to a reasoped choice among alternatives? See 1502.22. I
it is, we need to get this information if the costs are not exorbitant. If they are
exorbitant, see the procedures of 1502.22(b).

40. BJ.Note&“T'hemisalwkofmfbmﬁﬁonmthcdsgxmtowhiehimg&hofwm
directly correlates with the amount of eneegy in the form of fine~-particle organic
material or conrse-particle organic material leaving a particular reach of headwater
stream.” This section also notes: “Few conclusions regarding level of environtnental
impacts expected among Alternatives 1, 2 and 3 can be made for this impact factor.”
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Steven Neugeboren
‘01/07/03 03:39 PM

To srusak@enrd.usdoj.gov, ryaung@emd .usdoj.gov
Suh;ect Mmlngai issues

1yi - here are the legal comments I've provided on fhe draft EIS.

- Forwarded Ey Steven Neugeboren/DC/USEPAZUS on 01/07/2003 03:38 PM ---rr

Steven Neugeboren
12/31/2002 10:39 AM

To: esylvest@uosmre.gov, prmcdaniel@mall.dep.state. wv.us,
{anve,d.wood@usace.army.m
cc: John Farren/R3JUSEPA/US@EPA, Gregory
Peck/DC/USEPA/USBEPA
Sub}ect m legal Issues conference cail

Perry, Cheryl and Lance:

| have recently conducted a legal review of B MTM draft £1S under the Clean Water Act (a review
under NEPA is being conducted by others in my office). John Forren has scheduled a canference
call for this thursday to discuss the issues identified in my review. While I-found nio fatal flaws in
my review, | ralsed concerns that some of the discussion in the document gave rise 1o legal
concerns, principaily: 1)legal vulnerabilities of the 404 program, in particular Corps NWP .
authorizations, resulting from the characterization of the program as it was administered in 1998;
{2) potential legal vulnerability for the new fill rule caused by some of the discussion of past
permitting practice fills which is incunsistent with statements by agency administrators
in the preamble to the fill rule that it was gengrally consistant with past practice; (3) legal
ditficulty with the discussion of the relationship between the section 404 program and .
antidegradation requirements; (4) atcurscy of varlous characterization of CWA programs and
requiremsnts.

Attached below are my comments. If you'd like te discuss prior to the conference call, you can
reach me at 202-564-5488.

MTM EIS comments final.w)

EXHIBIT 59

an:}eged Attcmcy/clmnt communication

OGC water law office comments on mounteintop mining EIS 12/26/02
Executive Summary:

{ faund this discussion, like some other sections of the document, somewhat difficultto -
follow. The use of terms of art, ete. assumes a falr amaunt of knowledge of the programs
by the reader. Iwouwsuggenaneﬁunbemsdebpu!mediswssmnmmmm
english. Also, ing ], the © of the d { was st difficult to
follow, e.g., . the miemperw of various "alternatives” ang "actions.” { would suggest
more mougm be given to how 1o explain {0 the reader the relationship between
alternatives and actions, ete. up front and in the various sections.

Section LE - Ne@diarpmposodachon

- 1:8m concemed that this section discusses several longstanding critical legal issum thai
have been controversial under both SMCRA and the CWA for sometime (e.g., the
rheaning of the stream butfer zone rule and the ralsti hie 404 progr
and antidegradation). ft's unclest to me why we would want to, of need to, fee up those
difficult issues, since they will only engender pubfic comments that the agencies will need
o address. it seamed like the basic peint we are trying to meke is thet there has been
some regulatery uncertainty and we could make that point with 8 more genemt discussion
without getting into these r?al issues. At a mini , | stronghy d daleting the
entire third paragraph that discusses the CWA. We aﬁﬁcipaae seeing the fill rule being
tub}ec‘z to l!tigation arm some might seek to argue that the discussion in this draﬁ i

ts in that

Some of the discussion (l.e., the fourth to last paragraph) would strongly suppott the
conciusion that existing permftﬁng decigions have not been adequate, so that langusge
should be modified or deleted,  This is a conglstent problem | found througheut the
document, particularly regarding the pre-1989 practice but also In other respects as well.
1 assume we don't want the EIS to enhance the legal vulnerability of corps authorizations
past and present.

Section {L.B -~ Alt considered but not analyzed in detall

p. 10 - There are fairly sweeping legal conclusions here that the stream buffer zone nide
could not be used to detarmine allowable siresm for filling b doing s0
would superceds the CWA, st preciuded in SMCRA. The fawyers nieed
to look at this more closely. I'm uncemfoﬂable with the breadth of fhis argument and how
itis fated, 1sentittok @t DOJ who handled bragg and kentuckians to see if
that position is consistent with how we have ariiculated the relstionship be!wﬁen SMCRA
and the CWA in litigation.

. 11 - the discussion identifies the various perspectives of the different agencles In
considering end rejacting alternatives {.g., FWS suggested x alternative, but EPA and
the Corps disagreed). | find this odd and based on sxperience with political leadership in
the agency, 1 think they would view such an approach very unfavorably. | would
recommend the discussion simply refer to “the agencies,”
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Privileged Attorney/client communication anxleged Aﬁomey/ehem communication
Jiberative/predecisi

D

- the discussion of entidegradation as it relates to valley fills was prefty confusing to me. 1t

obvivusly touches on & very impontant and cortroversial legal Issue. A lot of care needs

fo be given to whether this issue is discussed, and, If 50, exactly how to do it 56 as to not

mm?he f\émsre litigation. My strong recommendation is to delete all reference to this -
e in the EIS. RN

Secticn b.2. « Advanced Identification

| was uncomfortable with how much of this discussion was presented. See my markup -
for more detail. In ceridin respects, the discussion was not accurate; in others, overstated
(;é%x)don'l see how doing ADID for headwaters streams was on s face at odds with

.. Bection b.3 - Special Aquatic Site Degignation

it was unciear to me how existinﬁ regulations could suppdrt designating a new class of

speclal aguatic site. Those are currently listed in the regulation and are an exclusive list;
we could certainly add to that fist, but doing so would require rulemaking, but thet doesn’t

seem to be contemplated here.’

Section I1.C.

In genersl, | found this section fairy wnmsing and| in ceftain retpect% an lnaccum!a
characterization of the CWA prog £, the more detalled disugsion in section

1L.D of the altematives was more orgsniasd and-accurste, 1 think some substantial work
would be needed on this section. ARematNeéy , do you 2l think that this section adds
much that isn't containad in the mo fon in section D. From my vantage
point, see;tkm C could be deleted enﬁrely and make the document more accessible and
aceurate in

in any case, Ism&s&mupﬁmtexplamﬁeﬂofhawthhsamoniswumm and why
1heane!ys:s;sorganmdssitm e.g., first fatory fra ric and p , then
discussion of of regulsitory sind environemntal benefits. It would be helpful to
knwwhythisstmmwasselected Are these the criteria that NEPA requires us to
evaluate, of a similar explanetion.

Section 11.C.1 - The reguistory program In 1998

I'm fairly confused as 16 why the EIS discusses the situation in 1998, since that is.not one
of the “allematives.” in general, | found the inclusion of that section made it much more
difficult to understand the array of alternatives. T'd be intarested in discussing why it is in
there, If the purpose is to show the improvements that have been made over rocent .
years, perhaps there may be a more effective way o accemplish that.

in any case, as written, much of this discussion appeats to suggest (f assume
unintentionally) that the program was improperly administered prior to the Bragg
setffement, so | would suggest substantial revigion to this section.

Section 11.C.3 - Alternative 1

it's unclesr to me what the basis is for meking the ,_’ in this al that
valley fills are génerally more then minimal impact. This is so at odds with current
practice, that even suggesting it seems %o imply that determining rinimat :mpact isa
poficy, as opposed to a technicalfenvironmental call. I'd be concerned that th
undermines the credibility of the cutrent progrem’s minimat effect determmsﬁons its
also unclear to me how this assumption relates to the fact that the SMCRA

. determinations will defer to the corps under this alternative.

Section UL.C. 5« alternative 3

As with aiternative 1, its uncléar to me how the conclusion that valley fi!ls will genarally be
miinimal fefate to this alternative, since it ulimately tums on the facts. The document
states that 4 1s beceuse the Corps would require compensatory mitigation to make it
minimal, but isn't this the case with any alermative, and in any cese required by 404(e)

itself and the currant nationwide permit.

36 - States omipansatory mitige ~0mwﬁcamsuemmnm‘
clearly explained was tha ablmy qf stam 1o requins campensuw:y mitigation under their
stututes, What wes unclear was the extent to which OSM intends any new rules to

- requine states to have tha} authority, and if not, how thet would relate to the process et the

federal level. ' My guess besed on the dreft would be that OSM would not plan to require
that states revige their legal suthorities to require evaluation of compensatory mitigation,
If that's the case, then how exactly would state SMCRA authorities take the fead on those
issues? If | guessed wrong, then I think the docurnant needs to make more clear that
OSM intends to conduct rulemakmg to require states to revise theit authorities.

fa islang ~ The discussion of alternative 3 needs
o maks lum at’s ot suggmng that me Corps is not delegating its authority to the
SMCRA permiitiing authorily. Some of the d&cusslen could be read as suggesting that.
Wihile the corps ¢an certainly rely on inf ted by the state, the corps retains
ulfimate authority for i with 404 and that should be made clear,
There is good sanguageon this fssue in the fill rule fina) preamble describing how the
carpe will rely upon decisions by states, Inciuding state SMCRA authorities,

. 37 -Sirearriinine ESA consultation In the discussion of ESA, | think there is a legal
problem with esseﬂing that addressing ESA concerris by the State SMCRA authority
would *hopefully eliminate possibly redundant FWS consuitation with the corps on the”
404 permit. This would ba trus if the smcra protesding elimineted all effects to specles, |
beneficial or detrimentst. Howaver, if there were any possible effect remaining on the
species, I think the corps obiigstion to consult would remain. Suggest changing the
wding fo say it would “streamiine” any consultation that may be needed by the corps.

2 id its is Athisachensmmtﬁmtorpsm
issug Indw;dua! pamm@ As stmed prwieus%y. there needs $o be a factual, and not just a
poticy basis, for such 8 conclugicn, and it doesn't seem “reasonable” 1o suggest that all
valley fills pose more than minimal effects, in light of past practice and the
individualized nature of such determinations. I think this could, however, be done
through modification of N'WP, but I imagine that’s not what’s contemplated.
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Privileged Attomey/client communication
Deliberative/predecisional

Algo, the IP process is described, but no mention is made of public comment.
Doesn’t that need 1o be mentioned?

- P.48 - Inconsistent stream definitions ~ the draft states that the agencies will Jook
at definitions of waters, including waters of U‘S. umier the CWA to enhance
consistency. Given the ongoing SWANCC ¢ ing, that stat t and
commitment need to be run by political management, 1 frankly doubt ﬁmthe
agency leadership would want tbose issues addressed in this context.

P. 51 - Relationship of SMCRA 1o CWA - the draft states that applying the
stream buffer zone rule to prohibit fills would contrary to section 404, This also
"raises the question whether section 404 constrains DOV’ authority, which as N
noted above is an issue that should be run by DOJ. :

Change in practice on fills ~ draft states that the regulation of direct loss of

streams has changed in two ways since 1998, one of which is the fill rule. The il -
rulemaking, however, states that it’s generally consistent with agency macune 50
this language in the draft should be struck, -

Corps practice under prior NWP — The draft also states that the new NWP 21
‘requires project by project determinations of impacts and appropristeness of an IP.
While I realize the corps might not have been looking closely at projects under the
previons NWP, they were still receiving PCNs and, a5 a legal matter, determining
the applicability of 404. I’'m concemed that this language could be read by some
as suggesting that the corps was not fulfilling its legal obligations by how it was
implementing the prior NWP, so it should be revised.

52 - Advanced Hdentification - ADID does not, as indicated in the draft, change -
the threshold for impacts or information requirements. Tt has no regulatory effect
whatsoever, but is only information about the likehhaod that the guidelines will

be met at a future time.  The standard for reviewing 2 permit an application at that
time is the same for any other proposed discharage. -So the language here should -
be modified accordingly,

P.56 - Mﬂmﬂﬂb}ﬂﬁﬁnﬁﬂlﬂ“ There is a discussion of region m'
402 permit objection policy as it relates to valley fills which is some legal
concern, We have been very careful in how we have characterized that policy,
. because of litigation around the issue of whether 402 or 404 covers valley fills.
' concerned that some of the language could be used to undermine current
agency positions, potentially in litigation. My preference would be for it to be
dropped. It doesn’t seem central to the discussion in this section.

in]egcd Atmmcy/chem communication

60 - draft states that siting of fills hasn’t been based on most environmentaily
protective alternative, This statement again could be cited to argue that current
authorizations violate section 404, so it should be delemd.

imization —&mreisasmemmnthMCRA
appcm to mwlde mwtofy anmomy for requiring fill minimization. 1don’t
think it's appropiiate for an EIS 1o be tentative about ane of the agency’s statutory * *
authority, especially where that authority is 4 prerequisite to some of the most
important actions considered in the document. The DO lawyers should be asked
1o speak to this question so the document can be definitive.

62 - the fill minimization section discussion of the no action alternative only
discusm SMCRA Doesn’t it need to also discuss 4047

68 - [LF’I Cuiulative Impacts - the di jon of the program in 1998 inct
a discussion of the relationship between anti-degradation and 404. As stated
previously, that is a legally complex and controversial issue, and 1 don’t see any
benefit to teeing it up in the EIS pr 1 strongly reco d its being deleted

The discussion also contains a background paragraph of basics on the TMDL.
program. It's entirely unclear whiy this is being discussed here in this section, and
what its relevance is. Suggest either tieing it in better or deleting it. It's not clear -
to me at all why TMDLs would berelevent here (if it is relevant as background,

would seem relevant 1o the document as & whole and nmjust cumulative impacts).

~ i aidn't see ﬁns very sxgmﬁcampmposal diswssad ehewhm
This is qmte a significant policy proposal, but is discussed onty briefly, and the
manner in which it would be implemented is not mentioned. 1 think mlemakmg
would probably be necessary, so this should be discussed further internally, in
particular with OW.

74 - Air Quality - this should be reviewed by an air attorney in region 3 for
accuracy

79+ ESA -t is not accurate to say that a biological assessraent is needed if

’ memga%moﬂymedfm%murcmmmn 1

think it’s not clear that 2 BA js required here. Since one s being prepared, I don’t
think the document needs to be speak to whether it’s legally tequed and

" languape should be changed accordingly.

80 - ESA - the document states that the EIS “cannot” be publisﬁed until agreesment
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Privileged Attorney/client communication
Deli foredecisional

v

is reached with FWS, T suggest changing the language to “will not” — I don’t see
the ESA as prohibiting proceeding with a programmatic EIS. Rather, we intend to
complete the consultation prior to issuing the EIS, so I suggest changing the
ianguage accordingly.

Aisﬁ, the discussion of the regulatory pmgram follay in this section for some

- reason keeps referring to NEPA, as apposed 10 ESA. Not clear why it's doing that
_since we’re supposed to be discussing endangered species, :

SECTION IV - ENVIRONMENTAL CONSEQUENCES

Section A of this section discusses administrative costs far more than .
environmental consequences. I don’t kriow, but presume that such discussion is
wiarranted under NEPA. As an uneducated observer, the emphasis on cost wes
notable; and 1 raise this only to say that I can see outside parties citing this asan
example 6f how the EIS has failed to meaningfully focus on environmental ’
impacts.

1 strongly suggest toning down the repeated discussion of how much confusion
there is in the public and regulated community about the programs. Such
discussion could be used to challenge permit authorizations and enforcement
actions. This is particularly true of the discussion of uncertainty in CWA i
jurisdiction, which should be dejeted.

B-4 Direct Stream Loss - states that “the agencies will formally make an ADID”
of watersheds. 1 sssume we mean that we will “consider™ making such )
identifications. Current language should be modified 1o make that more cleat.

D-l - Fill Minimization - Again, the document states that untit 1998 fill
minimization wasm't required. Even if true, such statements could by used by
outside parties to suggest that those authonzsnom faﬂed to meet the mndeéims,
so supgest deleting that. ’

D-4 - the docurnent states, as it has elsewhere, that we believe AOC -+ satisfles
requirements for alternatives analysis under the guidelines. Thisisastrong
statement. Is OW on board with it and saying it in this public way? Do we think
it satisfies alternatives analysis requirements, or just minimization?

D-6 - Discussion of costs - I was very confused by the discussion of costs at the.
end of this section. It's not clear why we are discussing it, and it is of sucha’

annleged Atmmcylc&mm commmnmﬁon

gcmeral neture it didn’t strike me as contributing to the discussion in ﬁns section
in 2 meaningful way. :

G-8 Forestation - The discussion of takings claims is not germane or appropriate, ‘
and should be deleted.

H-2 Alr Impacts - A very broad and strong statement is made that states’
regulation has “not been consistent with the intent of the CAA.” Couple concerns
- first, states are ot required to act in accordance with the “intent” of a statute,
only the requirements in it applicable to them. If we believe that states have failed
to meet applicable requirements, then I suggest being mote precise in where they
have failed, and coordinate that position with the air office in theé region.

J - Endanpered Species - the ﬁrstmeofﬂmsecncmsbyfarﬁzebestmdcleamm
mplanaﬁnn of the 1996 biological opinoin. I suggest using this discussion’ '
elsehwere in the document where ESA is discussed.

The document states that EPA is preparing a BA. I assume it's déing it on behalf*
of alt the federal agencies. This should be made clear. This similar change should
be made in other locations where EPA’s preparation of the BA is mentioned.

. J-2 - There are many strong and significant statements made that the conditions in
the 1996 biological opinion are not being met. 1f1were OSM, I'd look closely at
this. This discussion could be relied upon by outside parties to bring htitgmmn
claiming that OSM is required to reinitiate consultation.

. K - Envitonmenta] Justice - The document assumes that preparation of this EIS is
an action covered by the EO. Are we sure that’s the case? lhavcsemme
discussion to the EJ lawyer in OGC to review.

MTM/VF Draft PEIS Public Comment Compendium

A-488

Section A - Organizations



| Mike Robinson - RE: H&A economic analysis Pags 1)
A-re T
i
From: Mike Robinsot
To: *Clndy, Tibboti@iws gov ESCOW ISMESC;
"Dave_Densmore@ws.gov . ESCOW.ISMESC; "gvandelindemet. daamte wv.us" ESCGW | :mssc
*Forren.John@epamail.epa.gov’ ESCEW ismzr
*Hoffman William@eparnal.epa.gov" . ESCGW.ISMESC;
James .M. Townsend@LRLO2.usace.army.mi* ESCEW ISMESC
“Peck Gregory@epamal.epa.gav' ESCGW.ISMESC; Hartas, ﬁave RHUNTER CWVGW ISMCWV
Date: Fri, Jan 10, 2003 3:01 PM
Subject: RE: H&A economic analysis
Bifl, et al-With everything else golng on, Tve only had time to briefly skim John's report. Apart from some
concemns with the draft (read on), my recommendation is that we dm‘tmaﬁm it af this ime for Inslusion in
the DEIS. We just-don't have sufficient time to deal with this culesly when you consider all the
conmments on the EIS Chaplers that must be addressed In the next two weeks. | don't see that finalizing
John's report Is a high priotity task.
Further, the original purpose of John's report (as spreed upmbymoﬁlssc).mtoprwﬂohzsmhhg :
enginearing opinions to the SC on which senstivity modeling input factors shotld be aveltiated by HEA.
These opinions were supposed to be shared with the SC and all stakehoiders immediately folio
outreach meeting in October and prior to A soliciting feedback through intarviews, Since the need for
Jokin Morgan's report was on this approach, finalizing it now seems unnecassary and the value
of fis raport at this point is ikely moot. The Morgan mmmmlimksmgm the
agencies' positions on {he earfler reporis. 1t is also incompiete «s to of the lasues that the SC
Identified with respect fo inputs, methodology; and assumptions mads in evaluating limitalions of the RTC
study. Finally, tha draft report was prapered before several mestings and discussions oocurred to design
mmtmmmmw John Morgan was involved in afl the discussions of the
spproach to the HEA sensitivity study. mpmummtmwshwmmmmorpmvmm
description of the mutual (L.e., SC, John Morgan, and H&A) agréements on mnH&Aocmrm
ultimately involved.

' I summary, fo rectify these concems would require commitment of resources that we dont have to spare
given the current schedule; | propuse we foous on revisions of the DEIS for now. The bloom's off the
rose gt {his junchure. .

Michael K. Robitison
Chief, Program Support Division
Appalechian Ragmlcomd%naﬁngw
Ssmdsumofmnm
(412) 837-2882 fax (412) 987-3012
3 Parkway Center
Pittsburgh, PA 15220
>»» <Hoffman.Wiliam@epamall.epa.gov> 01/07/03 01:34PM »>>

hed is John 's draft g the economics mesting
theit was held in Charlaston laet October, Please submit comments to my
attention ASAP so John cen finzlize the report, Thanks! |
Bil
William J. Hoffman (SES30}
Director, Office of Envirorinental Programs
Environmental Setvices Division
U.8, Environmenta! Protection Agency
1650 Arch Street ‘

EXHIBIT 60

fka Robinson - RE: H8A economic analysis Paged] -

Philadeiphia, PA 19103-2020
{215) 814.2905
e Forwarded by William Hoffman/R3/USEPAIUS on 01/07/03 01:34 PM

P

John Morgan ‘
To:  Willam Hoffman/RI/USEPAUS@EPA

Subject: RE H&A
01/07/03 12:66 PM

. Idwide.com>
ic analysi

o4

Bifk
Please find attached the draht document,
John

REHAA N fyal

Jeﬂbmugmuupmfsmomm Mwmmm if you could
send it electronically, it mﬂdhdpmsgﬁlubmwofmo
group for comments

Philadgiphia, PA 19108-2029
(215) 814-2008

Jahn Morgan

To:  Wilflam
HofﬂmmRs/uSEPNUMEPA
w .

Sub;oct RI:' H&A
economic analysis
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| Mike Rot

- RE: HEA ic analy

Page 31

<morgan
* Hoffman/RSUSEPAUSBEPA
’ Idwide.com>

04/07/03 08:21 AM

i,

The draft report was inciuded with our invoice dated November 14, which
was addressed to Jeff Alpers. | am not sure who amtyrecamd tes

| understang Jeff has been reassigned (7).

We have not finalized our report sa please give me guidance,

John |

Wi ilepg
aem: Monday Janumy 08, 2003 529 PM
Tet John Morgan

Subject RE: Fola

Thanks John!
To whom did you send the Invoica?77?
Bl ‘

Wiiliam J. Hoffiman (3ES30)
Diroctar, Office of Eny N
Environmente! Services Division' -
U.8, Environmental Protection Agency
1650 Arch Street

Philadeiphia, PA 19103-2029

(215) 8142005

Johin Morgan
@morganwor  To:  William
co:
Subject:- RE: Fala
01!06!0‘3 04::36 PM

¢e Robinson - RE: H8A economic analysi

Bl

| submitted an inttial draft of our report on the Charleston meeting

with ol ifvoice for that effort. Since thiit submission we have made
some small chang
and send it to you, | noted Mike Robinson's postscript on his email.

Ce: Terry Sammons (E-mall)
Suﬁe:ftwRaFda ¢ .

Thinks John. | have forwarded your message to Rich, Dan, and my
Diviston Director {Kalhy Hodgkiss} to find out if thess dates work., Did
you indicate In your pricr message that the COE was about to lssue,
Piease advise. Thanks! I get back to you # sither of these dates
work. .
Aho-c!dyouwerw!togﬂwarepcﬂonmmafme%ml
end It esonoimics studies following the outraach meeting held in
Charleston on 101177 Hmaadm Thanks once againl

=]

William J. Hofiman (3E830)

Divector, Offics of Environmantal
Environmentel Services Divislon

U8, Bnvironiental Protection Agency
1650 Arch Sirget

Philadaiphia, PA 19103-2028

(215) 814-2008

John Morgan

qmn@:mwm To Wﬁln
Hoffman/RVUSEPAUS@EPA "

based on discussions with RTC. | will complete this

Paged |
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{ Mike Robinison - RE: H8A economic analysis

Page 5|

{dwide.com> ot “Terry Semmons
(E-maily”

01/08/03 09:34 AM Subject: Fola

Bifl, .

| hope you had an enjoyable Christmas, and a Happ{;NwYearmyw.
As we discussad before Christmas Terry Sammons and | would ke the
opportunity to meet with you and your eolleagues to oulliner the final
configuration of the Fola 4 permit. This is the permit thet we reviewed
with you last year and incorporates the innovative stream rastoration
and

landforming.

lamna{aure who you wotdd recommend that attends but it might include
Kampf and Dan Sweeney.

twould like to Pmoseamae!mdsbwfdanumy 14 or Januery 23 at
your .
office in Phlladelphia,

1 look forward to heating from you.

Jahn

{Bee attached file: MWC! Analysis of MTR-VF Economics.doc)

DBRAFT

Morgan Worldwide Consultants, Inc.
Analysis of MTR/VF EIS Economic Impact Stud:es
October 22, 2002

Introduction ’
‘This letter report prepared by Morgan Worldwide Consultants Inc. (MWCT) is an analysis focused on

work completed since 1999 regarding the economic impacts ofmmetiansun Mountaintop Mining
Valley Fill eperations in Appalachia. Tt also add the current satly di 1 this
mkmdtepheeitmthmmmddammpmdwdmmmumﬁﬁﬁnﬂzenmtwommﬁm

Conclusions
RTC, MmMmmmmmemWMe&dﬁmmwﬂey
fmrcstmrionsm&aquofcmlpmﬂlymaﬂaﬂefmminhgsob;wﬁwlyaspmme,mm
gmt]mgthsﬁaptﬂmtbxm&mﬁvmmgmm&smwymmoﬂm The results of this

hed are being questioned, and OSM proposes to solicit itput from coal industry ‘
mpmmﬁvammmmwmwiwkmdMedwﬁmmmmmdsmm
mm!upmyedintheml’haselhpm

H&A,mﬂ:dimmmﬁommcmsStwdngCommM,um&&nunbmcdmmfﬁofﬂnRTCthl
Repart as input into their econometric models i an effort to predict the regional exonomic impavts of
various valley fill restrictions on regional cosl production and coal-derived power generation through
2010, The methodalogies and results of the H&A Phase 2 work are not in question, but H&A has been
requested by OSM o conduct 2 sensitivity analysis using input solicited from coal industry

tatives, MWCT does niot question the integrity of Hill & Associates, Joo.; but questions the
validity of information supplied by coal industry representatives on such short totice. ’Ihm:snotmsay
that coal industry representatives will intentionaily provide bad information; but that they probably do not
have defensihle answers to effects on their respective and/or colléctive MTR reserve base and operating
Costs. .

The original intended use of the Phase 1 and Phase 2 results was to provide input into the Phase 3 work, a
much more detailed regional econometric modeling effort conducted by West Virginia University College
of Business atid Econoinios. This Phase 3 study has been canceled. MWCI has not determined whether
or siot this Phase 3 work should be conducted a3 originally envisioned.

Recammendations
MWCI puts for the following recommendations:

1. Donot pursue the current OSM dirsction of sensitivity analysis based upon input solcited from
wﬂinémnyrepremzaﬁm Tnstead of throwing out the restlts of the unbiased spproach based
comparisans, spend the time and money to qualify and quantify the work accomplished
ﬁadﬁt:. Wmm&mﬁmannﬁumsmmmmmﬁﬂ&ﬁm&hisnda
sensitivity analysis, but in fact replaces the Phase I rosults. Normally, sensitivity analyses are
conducted on #n sccepted beseling case 1o show which fiput parameters affect that baseline cese
more than other input pararetess.

2. Pursue the sensitivity analysis by secepting the work completed to date as the buseline, then
quentify the margins of error within the work already completed and use this error analysis as the
‘basis for sensitivity analyses. Jni fact the 10% ROI or 15% ROI base cazes could be selested as
the baseline case, with the various percentage reductions in MTR sites representing the most
influential of the input parameters. Ofthesemdumwmm.mmamappﬁedwﬁw%»

MTM/VF Draft PEIS Public Comment Compendium

A-491

Section A - Organizations



DRAFT

acre restriction probably has the most g in sensitivity analysi mmaxtappmmbemmc
‘ﬂcﬁfeeﬂge”md%ﬂdmmwymmo&ummofm”zom
3. IfOSM and H&A have budgeted for two more mode] runs, MWCI suggests that the input
parameters targeted be:
a. Thede%ayudeﬁoctofmhicumasoppmedmﬁm' effact tly
assumed, using percentage reductions currently in place; and
b, Rum the model asswning that mountaintop mining effectively halts, along the lines of the
tech team study which claimed that 92% of all mountaintop mining would cease as a
* result of proposed valley fill restrictions. There is very little margin for error in this case,
and it would certainly bracket the range of possible-outputs. Additional work associated
mmmmo:s&er&deﬁmﬁmofaﬂmNmatMTRsimmmof

alternative mining methods.
representatives proceeds and the sensitivity analysis is carried out

4. If imerviews with coal industry
with this mput to Phase 2 modeling the following need to he add

a. Coﬂmduxhymptmmhwmnoﬂﬂm!ymhwepmdmmmﬂucﬂon.adde
reserves, and effects on ect ics for their tions that spond to 250, 150, 75
and 35-aore il restrictions. They will !mvcaﬁciforwbaﬂwe!ofmsmwonwﬂ!
materially affect their particular situation, and H&A will need to correlate these levels of
restrictions to represent a 256, 150, 75 or 35-nere fill

b, Curtert MTR operations will not expeérience an instantaneous change in operating costs,
but changes to equipmant spreads 28 a result of MTR reductions and mining method
seie(:hamwnlllmeanimpactmupmmgm

c. Changing too many inputs simul ty might make it irapossible to determine which

. verisble produced the largest imipact on mode] outputs. This requires very carefil

* consideration.

d. Before H&A actnally runs the models again, present the changes in input to bers of
ﬁwmeungmmmeformﬂew .

AHaMBafﬁwPismIchoﬁ ’
RTC prepared the Phase 1 Report under guidanoe from the EIS Steering Commities regarding
thodologies for estimating the Effect of Various Valley Fill Restrictions on the Quantity of Coal
Potenue.ﬂy Avm]a:blc for Mining. After this report was published RTC was eriticized for its
gies by some b of the same Steering Committee. These criticisms suggested that:

'Glsdambmewﬁmcoslseamside_nqﬁed

1. RTC erred in base seam elevatians used in the rog

2. RTC overestimated the volume of fill space available upon implementation of various restrictions
in valley fill sizes, thus overestimating the residual quantity of coal amembletoMTRmmmg
methods upon implementation of various restrictions in vatley fil} sizes.

mﬁaﬁentofihekmwmhmmfoﬁ:

. koduwan@owasmmwnhcmlmsxdemﬁedﬁmmmeVkmmd
this & with topographic information to produce a fheoretionl (virgin state) volume
of coal available for mining. From this theoretical volume adj would be mads to account
fmeoaiakﬁdymme&ﬁomﬂmgmund.mﬁwmofbdngmmd and coal reserves made
ible due to proximity to P d towns, national parks, ete, Remaining theoretical
c@mmﬂdmummmmpmmmmmmmy
to Mountaintop Removal/Valley Fill methods, thus creating a theoretical mountaintop mining
reserve base,

DRAFT

¢ Produce a regional GIS database with 1 hed It o accrpt excess spoil generated by
Mountaintop Removal mining methods. In theunmmmined caxe no reduction in watershed size
was made, i.e. Pre-Judge Hayden ruling, mine permitting practice.. Four watershed size
constraints were then i on these available watersheds; they were 250, 150, 75, and 35-acre
limitations. For each of these size constraints RTC estimated the percentage of mountaintop
mining doal reserves effectively sterilized due to insufficient valiey fill storage capacity, Ergo the
coal could be mined ecmmlmlyifthmwma&qumvahyﬁu capavity available, buta
portion of these economic reserves become unecononie by MTR methods because there is no
way to dispose of all the excess gpoil.

Theoretical Mountaintop Miniing Reserve Base

During the mmuﬁhmufRTC’sPhwelmdﬁbyOSMmOmbaﬁ Masladnwushomofa
particular location where the RTC regional coal seamn 'h was compared with West Virginia
Gmlommmcmwvsﬂ)dmhdhfmﬁm The differences in basal seam

- elevations as related fo topography was pointed out, implying differences in coal ressrves and

physiographic features that influence the economics of MTR. methods when mining engineering
pmnmmmlwdhacodmmmmufwﬂmmdamd&dmmﬁwﬂmm&l«
overburden, Tf&,wmdmw&eommmmmmngTC'swmknsmmmnofm
ﬂawedappm:husedhymtmcmtea&euremalmmmmmpmmmgmebm

MWCTis ot convineed that a singular example of differences obtained when comparing regionally-
derived data with site-specific data is indicative of the entire Phase 1 level of acciracy. Drawing general
conclusions from such a specific comparison is poor practice. In the case illustrated by the OSM
presenter there may very well be substantive errors one way or another, but the EIS Steering Committee
agreed with RTC that on & regional bagis, errors of omission will more or lees equal errors of commission
mdﬁmmmﬂﬁmgri@éf&cmpmﬂlydﬁveddmmwmﬂdmmmemuofmm&d
regional analysis.

HOSMMRICMmMﬂmMIMmM&ethwRT@;W
then a statistically valid i to be i This procedure would inly
mﬂnnmecrfuﬂmmmml, ofmpunaﬂy-d&iveddammthmw-

encompass oompﬁnsms
_specific data. This statistically devived error would then be the basis for subsequent sensitivity analyses

wmmmmammnmmmmmmmmmimmm
industry representatives as the basis for sensitivity analyses. .

Pmmmnmmtmmlogymwmem;ﬂwmw 1998, when “...an initisl séries of
seam ocourrence, thickness, and quality maps were produced. Varieus geologists and coal operators
familiar with coal operstions throughowt the state reviewed the maps. Interpolation bounds were
modified and niew data points were added bused on these reviews. This data was used to revise the map
output. mmmdmmmbgwwdmpubhc mnmnybymyofth:irmformmemm
purposes. As & result, where appropriate, inter have been modified and new data points
mmudedwmm“mdmnctmmm ‘This is an anmsal correction process and has
been completed twice.” This is another indication that it is premature to dismiss the results portrayed in
the Final Phase 1 Report.

Theoretical Valtey Fill Capacity

mmesmmmwammmm 17, a glide was shown of the 150-acre watershed modeling
resulfs, mmommwﬁmmhwmof&e 150-acre watersheds identified
by RTC were nonsensical with respect to a watershed by definition and watersheds with respect to
consideration a5 potentis] valley fill sites. RTC’s Phase 1 results indicated that for the 250 and 150-acre
size restriotions, less than 10% of the available space is actually required for valley il Rt is unlikely that
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RTC’s methodology is so far off that the i lated di inted out by the OSM presenter will
explain away the rematning 90% of fill space available for valiey fill according 160 RTC.

RTC responded-to criticisnt of their weitetshed modeling methodol ymﬁ:eletmmemmwdnmfmm
RTC to Mr. Bill Hoffiman dated 7/14/02, Dm‘hngSM’s presemtation of RTC's results on October 17,
2002 it wag pointed out that some of the 150-atire wetersheds crosded streams and thus were not valid
watersheds by definition. In RTC’s 7/14/02 response to this criticism this issue was specifically
addressed whereby stream buffers incorporated into the database “...split the fill in two and only that
portion that touched the mine would bé congidered useabile.” Furthermore, RTC responded to various
watershed modeling inconsistencies with regards to regionally-detived data compared with site-gpecific
information. Tndesd some watersheds were withdrawn &memaidmanmasvnﬂmyﬂnsbymwhm
conducting this comparison. More ifnportantly, however, was the inclusion of watersheds previously
discarded by the same meéthodology whet site-specific information indicated a potential valley £ill site
had not been identified within the regionally-derived database. Thus the assumption of errors of omission
approximating errors of commission on & regional basis was more-or-less validated. MWCI finds it
misleading that the OSM described how some of the 150-acre watersheds identified by RTC were
wmm%mmamwbydeﬁﬁﬁmmdummdwnwmﬁm , without revealing to
di s to or

Effect of Filt Restrictions on MTR Reserves azid Coal Avallable hmenaﬁvu
The estimated effect on mountaintop mining reserves g d by RTC arized as follc

- Base case unconstramed (Pre-Judge Hay&eu)mm‘im 1,111,223(1941:5::5
MTR Coal reserves economically mineable with a 250-acre restriction: 919,512,131 tons
MTR Cosl reserves economically mineable with a 150-acre restriction: 852,829,517 tous
MTR Conl reserves eammﬁunﬂy tineable with & 75-4cre restriction: 600,324,203 tons
MTR Coal reserves ically mineable with & 35 restriction: 252,053,485 tots

These figures rep it MTR poal reserve of 17.25%, 23.25%, 45.98%, and 77.32% for the
250, 150, 75, and 35-acre cases respectively. The MTR peroentage rediction results were provided to
Hill & Associates, Ing. for input into their models. These percentage reductions apply to coal reserves
wmvmxﬂymmeabkbymwmﬁrmpminmmhmmdommmﬂmﬂmmbe
added back in at the sites by mining some of the same coal using alternstive mining

methods, Thu10ﬁchmh&makhm@l?25%of&eooﬂhwhmmrmﬂehﬂw2§&mcm
by MTR methods (for axample), 4 certain percentage of conl in this 17.25% can still be economically
resovered using other mining methods including contour, highwall, suger, and/or deep underground
rining methods. Thus an inverse relationghip was established st mountaintop mining sites whereby
consequential reductions in MTR coal reserves resulted in f cosl reserves
amenable to alternative nining methods at the same sites. This results in the following revised reduction
percentages for coal reserves at defined MTR sites: )

Total Reserve (MTR Sttes) Percentage
Unconstrained =

1,842,384.821 0.00%
250-Acre Restriction - 1,766,528,008 8.05%
150-Acre’ Restriction 1,701,837, 228 12.38%
75-Acre Restriction 1,481,821 884 23.71%
8$-Acw Restrsoﬂun 1,201,118,213 38.16%

me@lmgmmu%mmlmmhbkwmmmmmmmmm
slternative mining methods were treated by H&A as coal reserves added to the supply database as

DRAFT

possible new mines, stbeit with a two-year delay to account for enginsering andpemximng, MWCL

derstands that these ductions apply only to mountaintop mining sites by definition, and |
coal mining activities dmhmhmenﬁmmnmwmdm Other sources-of coal throughout
nmmmnmmdmm&emmmaamm and it is these other sources that will
tnake up for some of the lost producti d above,

Analysis of the Phase 2 Report ' .
The intent of the Phase 2 Report is to estimate the effect the afs tioned valley fill ictions bave
on the regional coal mining and cosl-fired power generation industries. Hill & Associates, Ine, utilizes a
proprietary database consisting of all known current coal producers and suppliers nation-wide, and nation-
wide coal reserves still o the ground subject to future exploitation using proven teehnologies, H&A
applies proprietary production cost data from fhess current coal producers to generate cost curves
representing the supply and demand economics of utrent and future coal mining activities. With sucha
compretienstve modeling mechanism H&A is comfortable with estimating the effect on supply and
demand econorrics when various inputs to the models are changed. Thmmpmmcmdc,btnmmt
Yimited to: coal supply from varicus domestic and foreign prod d on
coal-fired power generating plants; mdmmufmmwwswnpﬁmsfmcapmlmmmt Theeempuh
ate noted in this letter report diie 16 their prominence in the H&A Phase 2 modeling effort. Outputs
supplied by H&A modeling, essentially the results of Phass 2, include the following:

¥ -

Coal tonnage

Direct coal employment

Mine capucity capital expenditures

Average coal price, fob mine

Average wholesale price (latnbda costs)' ofeiecmmty

Megawatt-Hours of generation

Enviromwnm cmnummmmmmmfmum&a
by type

m, equip ete)
Mn)oreoﬂmnﬁngmbyomm
Average U.S, whmlmlepxice(!ambdamm) of eleetricity

Inthsleﬁerrepnrt,mdmﬁwmmuﬂheﬂsmdymgim, we will foous on the results of the first five
ofuweewtpm.

Coul Tonnage .
As states previoudly, H&A utilizes proprietary databases to estinute the effect certain
activities tight have on the sconomics of defined regions. Tn this case the region includes West Virginia,
Bestern Kentucky, and Virginia, One of the things the H&A models are capable of is sccounting for
substitiution if for some Tesson & cosl producer drops out, 4 coal prochicert! cost goes ug, o the demand
for a particular coal type changes. Thus the percettage reductions obtained from the RTC Phase 1 work
m&mpﬁmﬁu%mdﬂgn&&mﬁ&mﬂhmMmmmﬂmﬂmﬁwmw
producer to make up for the de d prods from "This i may
mﬁmﬁemmvﬂﬁcbuﬁnmﬂcﬁmw&am,w&mm&omam
outside the pegion 28 a response to classic supply and demand economics. Note that the H&A reserve
base pertaining to various mining methods is completely different and independent of the RTC tonnage
figures used to derive percentage reductions.

2 9 8080 88000

that Lasribd pusts i & torm of the next kilowatt hour thet could be

¥ 1 the cortext of tiis Jeta supoet MWCT
frodued nits on g5
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m&ﬁsfaﬂmH&Aisablewm‘mtheRTCompmwhichrepwmmeﬁemmeoalmdmnnﬂvm
defined MTR sites and estimate the smount of lost production that is made up from the same
region. Noiaﬂofﬂwlostmp:dtymybemdcupﬂm&cmnmm,ﬂfwmk,itmkwum
econpmip sense to import cosl from outside the region. The following table shows the cumulative effects
on coal produced from 2001 through 2010 of H&A wodeling for all sources of coal within the BIS

region:
Ha&A Summary Coal Tonnages Total Tons' Percentags Reduction
Years 2001 - 2010 From Base Case ) .
* Base Case - 15% ROI 2,261,258,000 0.00% o

250-Acre Restriction 2,156,612,000 4,63% ’ ) '
150-Acre Rastriction 2,149,469,000 4.94%

78-Acre Restriction 2,143,743,000 . 6.52%

35-Acre Restriction 1.872,355,000 12.78%

Note that the base case at 15% ROI is compared against the four restriction cases also st 15% ROL H&A
: origmsﬁybsd&nbaaemeat]wskmmdhfwmmmmaU%ROImﬁ:mrfnpmmivod
i d risk iated with iinpl fon of valley fill restrictions. At the request of the steering
WNWQ@MMMH&AMM&MW&!S%mImMM

the al

4 ¥

Frotn the H&A Phase 2 Report it appears the impact to regione! coal producers is sonsiderably less than
indicated by the RTC Phase 1 work, primarily due to regional capacity at other mines to substantially
make up for production lost Sorn MTR mines in the same region.

As part of the H&A output it is evident that with or without valley fill restrictions the mining capacity of
ﬂyeregionismdeﬁsne.Bnlwemmmmdzomthnmuﬂwawmdmhmﬁnmfhemgmn,mmsthe
15% ROL d bege case, d by 25%. Tlm 0

reductions shown shove t _‘,_abmtwyr bk i mvaﬂcyﬂl!s.

4 ¥ 5!

Direct Coal Em
Mntm@ﬂqﬂmm&mmw&rwmmmmdmmw
byE&Amdmnmmzed‘ceiw

HaA Summary Employees 2001 - 2010 Reduoti h" | Percentage Reducti
. Avesage 20012090 From Base Case
Base Case - 15% ROt . 16,383 4,078 0.00%
250-Acre Restriction 15,789 4,581 3.63%
150-Acre Restriction 15,778 4,738 3.60%
75-Acre Restriction ’ 16,701 4,737 4.16%
35-Acrs Restriction 15,188 5,011 7.62%

mmirammmcmwmmwmmmmmmmmmpomm
impacts on employment levels 25 & result of possible restrictions on valley fills. In the unconstrained base
case employment levels drop from 17,845 in 2001 to 13,767 in 2010, a reduction of almost 23%. The
itmpact of reduced employment es shown above in the percentage reduction fram base case will
mmﬁe;esslmveanggabveecomnﬁcmpactumﬁammbutﬁtﬂecsofmimctﬁmwdmmum

West Virginia coal industry employ p d during the past 20 years’.
? Assonding to West Visginia Cos) Assoclation publithad fgares, ol ind drappod by T39% betwcen 1981 and 2001, while coet
producsion ncreased in the sxms time frems by 503,

DRAFY

Mine capacity copital expenditures

mﬂ&Ammmammmmmwmmmmmmmﬁmmmmwmm

‘replacement squipment at existing operations and néw equipment for new operations. This output for the

EIS study region within the specified time frame is shown below:

HE&A Mine Capaclty CAPEX : Totals Percentage Reduction
Years 2002 - 2010 From Base Case
Base Case - 15% ROl $2,189,120,000 0.00%
250-Acre Restriction $1,782,000,000 16.68%
160-Acre Restriction $4,725,980,000 19.31%
75-Atre Restriction $1,820,400,000 10.22%
38-Acre Restriction -$1,968,140,000 . B23%
In the case of mine capacity capital a comperison of percentage deorease for the base case

expenditures
between years 2002 snd 201015 not provided due to the inherent varisbility and cyclical nature of capital
expenditures. However, the declining reserve base i the study tegion, as shown by the coal tornage
results presented previously, suggests that for the base case 45 irtated within the framework of the HRA
nmds!mg.&elmdafmemacﬂym&lmdﬂwvdﬂ&m&mmm&ng!y None the less, the
percentage reductions from base ease shown above will obviously have a negative impact on i}
equipment suppliers.

Avuigewprloe,mbm
Ww@nmﬂdﬂwm»&ewmmesMﬂwmmmmmdnmhmm
in time, - Thig output is surhmarized below:

H&A Summary Coel Price 2002 - 2010

Reduction in Coal Price - Percentage Increase

Average $iton 2002 - 2010 From Base Case -
Base Cese - 18% RO © $2426 $0.88 0.00%
‘250-Acre Restricion ' $24.75 $1.66 1.98%
150-Acre Restriction $24.60 $1.65 1.78%
75-Acre Restriction $25.01 $2.20 3.00%
35-Acre Restriction . $25.68 $3.63 5.84%

mm@ummmmmmmmmmﬁﬁ@uummmm
mdymgmﬂmmmwmofw&aﬁm&bysdmufaemcmadmﬁmnfefﬁctﬁomvaﬁey

fill restrictions was taken into sccount, Thepmmmaemdmﬁomﬁmnbmmushowmbwewm
nonetheless have a nepative itmpact on coal producers” bottom lines.

Awﬂmmmmwmmmm
Motbe&APMuﬂmtpﬂisﬁceﬁ'mtof&eafommbmdwﬂeyﬁnmwwﬁmmavmw
wholesile price (lambda costs) of elestricity generated in the study region. The range of price
differentials in this case is considersbly less than differences in coal tormages and direct employment, and
ie summarized below for the period 2002 - 2010:
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HBA Average V;hﬁ&e&ﬁ!ﬁ Blactricity Price ¥ . :

2802 - 2010, US dallars per KW-He Costincrease 2002 « 2010 - - Percentage incresse F £38itioni 16 thaie sources of Information uked ir tis saabyals” is cocasionally made to
: Avarage - US Dolizire par KW-Hr From Base Case

Base Case - 15% ROl ' oo gk n.oo%ca %miomwurkgm&:mdonﬁ:empm ofremm!onsmMouminm Minmg\c‘allw Fill eperations in

2580-Acre Reshiction ’ D.02076 0.00308 D.08%

150-Acte Restiiction 002074 0.00284 <0.18%

75-Acre Restiction 002074 0.00317 0.44%

38-Acre Restriction 0.02199 0.00158 o E0%

mmdianH&AFMRepm“ ﬁsmmmmwwmmmmwmmm
MIM/VF restrictions, shawing differenoes of only 1%-2%, or 3% at the maximum.” The figures
presented shove represent averages over the time frame considered, and are therefore considerably lscs
than speeific comperisons made at different points fn thue with the exception of the 35-acre case.
Consistent with resulfs obiined with coal tonnage and direct employment, the enticiputed 1,15% increase
in the base.cese. from $0.0197/KW-Hr in 2002 to 50,02276/KRW-Hr in 2010 avershedows price changes
iniduced by potential valley fil} restrictions placed ot the monntaintop mining segment of the regional coal
industey, m&&ee&c&pﬂmbamgama.&meme.

Summary

nemmmbynmmdmmmmw iuﬁ!eﬁoﬁumefﬁnﬂm 1and Phase 2
teports. Both contractors scted under the direction and guidance of the BIS Steering Commitice during
the entire process, and there is o reason o question the integrity of the results obfained sing the
M@uwmmm&mmm@@m MWCT realizes the benefit of

qualified during the preparation
Phaaﬁzrmﬁ,wmzy kaﬁﬁﬂmmplmingﬂmsﬁmofeﬁxtm&amup% of harried months
to producs a different answer, spend the tims and money understanding and qualifying the results
prodmedmdum

mmm“mmmhmmmnfmmm

- Bmﬂmvnmymmmwﬁawof@ﬂWAmﬂab&h
‘Mining, Final Repori by Resource Technologies Corporation (RTC) deted 10/26/01, This is diso
¥nowh as the Phase 1 Report;

* Bootomic Tupast of Mointaitop Mining aud Valley Fifls Bnvironmental Impact Staterment,
Final Report prepared by Hill & Associates, Inc. (H&A), dated 12/12/01. This is also known as
the Phase 2 Report;

o Letter memorandumm from RTC to Mr. Bill Hoffiuad, USEPA Region 3, dated 7/14/02, defending
methodologices employed by R¥C during preparation of the above-mentioned RTC Fisal Report; -

*  Presentation of the RTC Final Report by OSMRE, and mmmofﬂ:emmdhpmby

’ H&A atameeting convened in Charleston, West Virginia on 10/17/02; and

o - Conference call between MWCI, OSMRE, H&A, and USEPA on 10/22/02.
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Division of Mining and Recinmation
.30 Metuokin Road
Nitro, West Virpisin 35143
Ph [304) 759-0810
. Rax [304) 7590526
West Vngrma Department of Environmental Protection
T V0 G
Javyey 13, 2003
Donsld S, Wejsh
Adwinistrator, Region 3
United States ﬁnvimmm Pmtectim Agancy’
1650 Arch Strest.
FPhiladelphia, PA 19103

Via Pacsimile and First Class Matl
Re:  Mountaintop Mining Diraft Envirenmental Trpast Staternent
Dear Mr. Welsh:

“The West Virginia Division of Envirerimentsl Protection (WVDEP ar State) shires meny of the
cancemns recently expressed by reviewers for the federal agencies with regard to the Decamber 2002
Draft Environmental Ipuet Statement (DEIS).
Mwmﬁempemmdmmdmmmmd&:m&wmﬁmwm
uré éharacterized and preseated. Tt is encoursging thet key sections of the text are being discussed and
edited this week snd many of these fsxues may be addrassed.  Howevat, please know that WVDEP has
several additional conoerns which have besn teittd on mumerons occasicns before the steering and
executive sommitiess and which, 10 date, the feders] agencies have not addreszed in tha DEIS, The State
hwmummmmmmmamdmwmwhmmmmwwm
partiss to the Htigation or the citizens of the Appalachian coslfields

Generally, msm”mmmmm«m:nammﬁmmm
guidelines kas erested an wmoertain regulatory climats for s stare t gdminister the deleguted Syrface
Mmcmmmﬁmw(mm)mmmmmm@wmm More
specifically:

B MMNW&MMA(MWMWW
apencies 1o address curmulative impects of mountaintap mining and valley Hlls.
mm&mmwmmﬁwhmmw

‘What size area is to be evalusted?

2 mmsmsmmmmmw«m i
mwmihwwmmmwmdm
United States; navigable waters, ‘mte, The various regulations which spply to cosl
mining cperations Tefr to certain types of streamus, yot thers are no faderal
guidelines for stream delineation which wenld provide specific. field tegts to
determing where ope stream typs ends and another begins. Between the differsat

=

DP —————

NOLBEL TR, 2rg e

Those concems relate to readability, the presentation of

EXHIBIT 61

JH. pER 263

s ‘No.6EL CP.3A

4132PM

Duﬁés Welsh

Egviroranental
January 13, 2003
Page2

Protection Agency

mmmmmmmmmmmmm
muﬁﬁm@mﬂmm How do they. compare and interast in the
permitting proceds?

terms hove the same medning in different progranis? ‘What parameters are used o
measure iropacts and what #re the thresholds? Will consistent federal guidelines bs
dwolupedmdappnedmnmmy’i

= jamation: Reclemation #s 3 bey component of the SMCRA
mmmm»;:.msmﬁmmmmmmmmm
betwean cememporansons reclumation and exoess spoil disposal. However, the
DEIS provides mo clarity or: specificity vegarding comtemporaneont teclsimution
shove that set forth in curreat state and federa] law, Went Virginda wifl continge to
carzy out its obligations pursaant to glate law, but the fseuss raised in the Htigation

Minimiz T gractation: SMCRA requives an oparator to “provest”
‘ WM&WWMMWAmmWw
Yunifipats® the jmpacts to watars of the Untied States. The ragulatory egencies seed
consistency and clarlly from the fuders) apencies that oversee compliance with
EMCRA and the CWA.,

6 Fillsmininization: The DEIS eonteins no gnidence fur determining

Original (
‘Howeves, this & Dbas'not been adopted bt only ackoswledgsd
wmwmmmmmm«wwwuw .

Mﬂmﬂzdmltm ‘The protsol
wmmmmmmmmmmmm&

the menitoring requirements,

Mmmmwmmam aquatic
npnﬁeﬁsax compensstion. The EIS should sles define the role of
mi&yn!eaindn"ava%é,minm rostors, compensate” soalysis, For example, can
mmdm@ﬁmummmmwmﬁwmtmmmmw
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o, 661 P.474

T ::}n;;mw avmEPn . ’ ‘ . pard L @
.o Donald 8. Welsh ‘

Environmental Protection Ageney " . "4

Jamoary 13, 2003 ‘

Page3 . ] Pre-decisional Deliberative Process Not for Refease
mm.nm The federsl agenciss should identify the rols of the U.S, Pish ’ ‘ MOUNTAINTOP MINING/VALLEY FILL DEIS
mﬂ%ﬁ%&&apc@nﬁwmm%wmw« Background Information far Communications Team
thelr invelvesant, Jauuary 16, 2003

Tssue: What is the current schedule for issuance of the mountaintop minmglvslley fill draft
Programmatic Environmental Inipact Statement (DEIS)?

Buksnmna’
currently lacks requisite detail on fhis issue. ' . Mgmmopmnwnlmﬂminhgknmhmmhhgmhnmmudmﬁzaws&mwﬂ
: : fields of central Appal that involvet removing ridges to expose coal seams and
The foregoing list Wghlights key programmatic Jssuas raised by the State fSroughout fhe EIS placing the d ruining overburden (excess spoil) in adjacent valleys. These excess spoil
provess. While the EIS should not address these matters with ststernents flat amonnt to rulemsking, it . disposal sites are called “valley fills."
would be appropriste for the doroment 10 set forth and discuss in defall the iognes and the eptions . C. ‘

availsble for resolution, including potential ruls changes. | . Mountsintop mising/valley fills ocour in steep terrain whers there are Timited disposal

: alternatives. Construction of valley fills restlts in filling headwater streams. The DEIS estimates
Wsmwmmmmnmmmmumymmmmm that 725 railes of headwater stréams have been buried under valley fills in
above, My staff will be participating 1o dssistin s ragard. os many % 4

Appalachia. Permitting reviews conducted under the Surface Mining Control and Reclamation

Act'and the Clean Water Act are being implemented to provide protection for human health and
m& § Z the epvironment.

. Two lawsuits in Federal District court for Southern West Virginia, Bragy ». Robertson {1998}

Maithow B. Crum, Dirsct ) and Eemtuckians for the Cormonweaith v. Evenbargh (2002), have highlighted certain issves
related to Federal permitting of surface coal mining opsrations that result in valley fills. A key
Bivision of Mining end Reclamation issug in both cases has focused on the Corps authority to issue Clean Water Act permits to
: - o ) . discharge excess spoil into waters of the United States as “fill material.” Plaintiffs in each case
) have alieged that the placement of excess spoil in waters is more properly regulated a3 “waste”
: under CWA Section 402 and therefore, can not be permitted. In May, 2002, EPA and the Corps
o Bejenbh B Grombin Dapy Deputy Assistant Administrates of Water issued a final rule defining the term “fill material” clarifying that excess spoil is properly
geady . . regulmdhytheﬁarpsmd«rCWASmmMmsismntvdﬂ:megmi«‘iong—mding
Jeffrey D, Jarrett, Director * . . intorprotation
Office of Snrface Mining - )
George Dunlop, Depoty Assistant Secretary ' . In Decanber, 1998, 25 & provision of a settlement agr it s Bragg v B EPA,COB,
Depeunemufﬁ:m mmmmsmomevwwm“pmpm-Envkommmm
Steve ) on & prop d dcveiopmsagemypoheies,gtﬁdmmdcemﬂinm
U.S, Pishand Wildlife Service . : decis&onmakingpxomses"hreduume B tal kpacts froin surfice
’mmnmlm:ﬁMAmw : ' wdmh&gmﬁmmAppmmmwsmﬂmﬁwmmmmm
EIS Executive Connrittes EIS “within 24 months,” i.e., January, 2001,

. Since 1098, the agencies have been working together to prepars a "programmatic” EIS, a process
R mmmc}udcdwmﬂpuhnchudngs. InAugusgz 002, the Secretary of Interior indicated in
umnmmttothepmsrhnﬂw genc publist adwaﬁﬁl&fnrpxﬂaimmxwand
H . L yent by Fel Y, 2003. (The agy ""for tins itment is d)

§ . . In May, zmmwmmmmwmmmmmmkmedmcmfmmmg
myﬂn&xexSacﬂmdeamiuwkhianunﬁngmanwmmhnempﬁmarymmm

EXHIBIT 62
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L}

use but the disposal of wasts, except dredged spoil disposal.” As a result, the Corps hes not been
approving new valley fills in the ¢oal fields of southern WV and eastern K'Y, except ity limited
circumstances where the fill is d with a * ive purpose,” e.g., & road will be built
oa top of the valley fill. The Federal government has appealed this decision in the Court of
Appeals for the 4° Circuit, Previously permitted mining operations are not affectsd by the

injutction. Pre - Decisional Document Draft Not for Release
’ mwmm&dmgmmm’smwmformmm in this case in
p to the that 1 mining opérations discharging excess spoil under ﬁw Corps uatai Mm,,
current Nationwide permit #21 wonldbsfnmadmmoptheir when that nati i Mo n’!‘op gdeaﬂeym
“permit expires on February 11, 2003: DOJ requested matmwourmﬂeonﬁmappw before
February 11 so that ongoing mining operations could be reauthorized under the newly issued . Timeline for Compleﬁeu
Nationwide permit #21 In response to safety and anticipated harm to mining sompanies 2003
and their employees associated with any disrupti going op . sl
Commanications Issaes: The following questions begin to identify the key issues that we anticipate will . e damary B Stoering inee ous 8 the nterim draft EIS.
be reised when the DEIS is published for public review: late January/eatly February * Interagency reviews of thé revised draft EIS completed -
. IhAagcnmcommmodmmexr i99%semememmcompmﬂmm8mwvoyw why has the é © . for -
EIS taken so long to prépare? Is this DEIS fully consistent with NEPA req and does it ebruary bmitted to Government Printing Office -
fulf'l! the agencms commmmms under the seftlement agreement to identify actions to minimize fate 7 z:i g%;uavailagkwm mment £ Sgencies
envi h iated with surface coal mining operdtions?
Iste March Federal Register notice published; draft BIS available & blic
o Inresponse to.a 2001 FOLA request, an carfier version of the DEIS and essociated technical : mvhwmdoommemmp:aymdx;aammiodbegin& Public
studies were released to the public and subsequently placed on the Charleston Gazette's web : tings during the period are anticipated. :
site. ‘The current draft fs different in several important respects, including fhe characterization of L ' R
ahernative actions being considered in the DEIS. (The earlier version focussed on evaluation of : November/ December Final EIS released (30-day review period
almanvemimmforhmiﬂngﬂwﬁuofvﬂleyﬂﬁsasawaytolimitenvuonmemal e earty re (0-day roview )
impacts. The current vérsion is focusing on under
CWAmmmmmmwpmm Whywcrcﬂwkny 2004
changes made?
: . : winter/ spring Record of Decision released
. Akeywmlmimmthemkﬂmdisdwwnfmspoﬂinwmx%ofﬁwU.S.assmisﬂad . : tate exrty e

with valiey fills are properly regulated by the Corps under CWA Section 404 83 "fill material”
Why is the EIS making this assumption when a Federal District court found that such discharges
are not fill material and enjoined the Corps Huntington District from regulating them?

. What are the key dations includ ‘*"theDEmdasx@edmmmmmaﬁ‘mw
protecticn far human health and the euv&tsmem‘? Will these be i d
by the agencies? Whiat diff would imp ion of those dations make?

. As part of the studies conducted in confunction with the DEIS were studies to assess the
economic impacts that would resnit from implementing actions considering limits on the size of
valley fills. rnfmnanonﬂ-cmtheemmicmmsnimedmdnl“om suggest that limits on
the size of fills will bave only minimal . on coal and electriciy prices.

. Sinee smaller fills would ssem to coincide with reduced env pacts, why isthe
current version of the DEIS not recommending such limits?
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e Cindy Tibbott To: m N, mms@mgé-vw
Hottmen Willam@epamall.epa.gov,  apa.gov,
\\ 0472212003 09:38 AN dder.devid@epamail.epa gov, dvmmwmmmwm.
rhuntergmail.dep.state.wy.us, Surlano. Etnme@wamaﬁ

jamesm‘rowmnd@mummm , jonkar@osmre.gov, -

msﬁwgm gﬂ gov. Pm&m@mmn epa.gov
ce: Dave

Suljact Nmpm%ndsmdy

Cathy Weakland and Dr. Petra Wood efmam:t\mgm%apsmtm Research. Unft (USGS - BRD), who
authored some of the terrestrial wildiife studies for the EIS, have just released a sludy entitied “Cerulean
warbler microhabiiat and landscape-level habitat characteristics in southerm West Virginia in relation to
mountzintop mining/valley flis.”

Tmmsmufmkwseﬁewmmmwmhmzsmmmmam now than it appeared to be at
the time of eariler drafls of the EIS. The Southem Environmantal Law Canter has petitioned the Fish and
Wildiife Service to fist fha cerulean warbler as hraatensd and to designate criticel habitat. ~ The Servics's
90-day finding on the petition listed mountainitsp mining as one of the threats 1o this species, and notsd
that "unfortunately, mamafﬁ;eowntryvdmm Ngmdmcﬂydwnﬂwns&ammammiﬁmg

region where

: mmwanmmdammmmwmasmpmmemmmﬁonmm basedon

knpmaﬂCenﬂmWabhrpcpdaﬂm&m other gources of forest fregmentation
ammmvsdlnﬂzlsmhlng (Generafly, ourdamhdmmstcgubﬂnwm:smmgmely
aﬁecmdhmunﬂﬂ&pmnhphmmdmhmmhﬂyw from tlegradation
Wmm(mmddembymumwdemﬁymmmemdmmdmm
dmmaaﬂmsﬁm}

mestudywaammnammdmmmssmmmmmmmmmmas
study sites, but also added additional sites. The methods used In the new study afiow a more ascurste
mupmmmmm«manmmmmmmmasmdy and facliitate evaluating the
relationship betwsen bird density and habitat and variables, This study was not funded
mmmasm buzmwhmuses‘ owu at Risk" program. The report has been

p pp r

zfmesmeﬁngmummmm:mmmmmwmmnﬁmdmmwm
could write @ couple of sentences and figure out where they should be piaced i the document, 1have an
alectronic copy of the report If anyone would fke to fead it however, it's a fairly laige file atd | don'twant
to oveticad the laptop computers of thoss of you in Washington.

EXHIBIT 63

A-16Y

From: <Cindy_ Tibbott@fws.gov>

To: "DAVE VANDE LINDE" <dvendelinde@mail dep.statewv.us>
Date: Wed, Jan 22,2003 11:20 AM
Subject: Re: New Petra Wood Study

{See attached file: Final CERW_Rept_Jan10.pdf)

"DAVE VANDE LINDE"
<dvandelinde{@mail. deps To:  <Cindy_Tibbott@fws.gov>

tate, wv.us>
b)ect Re: New Petra Wood Study
017222003 10:12 AM

please forward me a copy

David L. Vande Linde

West Virginia Department of Euvirormental Protection
Division of Mmmg and Reclamation

l O McJunhn

Ph (304) 759%510» Fax (304) 759-0526
E-mail: dvandehﬂda@ ep.state.wv.us

Attachment(s):
Attachment F)ile 1
Anachment Fils 2.822

EXHIBIT 64
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CERULEAN WARBLER (DENDROICA CERULEA) MICROHABITAT AND
LANDSCAPE-LEVEL HABITAT CHARACTERISTICS IN SOUTHERN WEST
VIRGINIA IN RELATION TO MOUNTAINTOP MINING/VALLEY FILLS

Final Project Report

December 2002

Submitted by:

CATHY A. WEAKLAND AND PETRA BOHALL WOOD
West Virginia Cooperative Fish and Wildlife Research Unit
~ USGS Biological Resources Division
and West Virginia University, Division of Forestry
P.O. Box 6125, Morgantown, WV 26506

Submitted to:

USGS Biological Resources Division
Species-At-Risk Program

CRRULEAN WARBLER (DENDROICA CERULEA) MICROBARITAT AND LANDSCAPR-LEVEL HABITAT
Cumcmmcs IN SOUTHERN WEST VIRGINIA IN RELATION T0 MOUNTARNTOP
MINING/VALLEY FILLS

CATBY A. WEAKLAND AND PETRA BOBALL WoOD, West Virginia Cooperative Fish and
Wildlife Research Unit, USGS, BRD and West Virginta University, Division of ermry PO,
Box 6125, Morgantown, WV 26506

ABSTRACT

The Cerulean Warbler (Dendroiva ceruled) is a species of conservation concern in eastern
North America, where declines in its population have been documented over the last several
decades. Both habitat fragmentation and increayed sdge may nepatively impact Cerulean Warbler
populatioss. A high proportion of this species’ population vccuss in forested areas of southern West
Vm%mttmmmmwmmmmanofwwmmﬁmmmm

fills (MTMVF). We examined the impact of forest fragmentation (in particular the

effects of fragment size and response to edges) on Cerulean Warbler densities from 2 landscape

perspective using territory mapping techniques and geographic information system (GIS)
techniology. Specific objectives were: (1) to quantify Cerulean Warbler territory density and indices
of reproductive snccess in forests fragmented by MIMVF mining and in relatively intact blooks of
forest, (2) to quantify fandscape characteristics affecting Cerulean Warbler territory density, and (3)
to quantify territory-level charscteristics of Cerulesn Warbler habitat. The study atea included
mmmoféwummmmu&mmﬁfm%gma Territory density was determiined using spot-
mapping procedires, e was estimated using the proportion of mated males
aaanmdexofrupmdmmepufommw Weqtmnﬁﬁed?mdmpechmt:ﬁsm(wmtypesand
fragmentation metrics) from digitized serial photographs using Arcview® with the Patch Analyst®
extension and measured microhabitnt characteristios on spot-mapping plots.

Territory density of Ceruléan Warblers was greater it intact (4.6 terr/10 ha) than fragmented
forests {0.7 terr/10 ha), although mating success of males was similar in both (60%). Hebitat
modeisﬁmmhdedbo&hndw&pemdmmhabimmbiwwmmbemm&mofmmry
density. The best model indicated that territory density i d with ing snag Ys
pmsntcanopywvermmmmdﬂm,anddimuﬁommedge Modelsforpmhmng
microhabitat use 4t the territory level were weak, indicating that microhabitat chiaracteristics of
territories were similar to habitat available on spot-mapping plots. The speciss did not appear to
avoid internal edges such as natoral canopy gaps and open or partially-open canopy roads.
Territory placement on ridges was greater than expected and in bottomlands (ravines) and west-
facing slopes less than expected based on availability in both intact and fragmented forest. In
fragmented forest, 92% of territories occurred only in fragments with ridgetop habitat remaining.
Praference for ridges suggests that MTMVF may bave a greater impact on Cerulean Warbler
pep:ﬂaﬁouﬁanaﬁersoumesoffm&&agmenﬁhonamnﬂgmmmwedmthmmdns

G Iy, our data § that Cerdlean Warblers are negatively affected by
momminmp mining from loss of forested habitat, particularly ridgetops, and from degradation of
remaining forests (as evidenced by lower territory deasity in fragmented forests and lower temritory
density closer to mine edges).
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Kuthy Hodgkiss To: Gregory PecidDCIUSEPAMSBEPA, mumie_parker@tws,gov,
N Charles K. Stark@hq02:.usace. army.mil, mmm@;mmm state wv.us,

ﬁ Ay O e * Grent Weblqulst <BWAHLQUIGIOSMRE.GOVS,
. Ksmp! El MJF;@EPA, mark b wdo{@hqozmm army.mil

oc: Cindy Tibbott@fws.gov, diave, .Gov,
Katharing 1, TrotHQ02 USAC!:ARMV MIL,
James.M Townsend@In02.ussca.army.mil,

. dvandelinde@mail dep, state.wv,us, rhurter@mafl.dep. state. W us,
Dave Hartos <DHARTOS@OSMRE.GOV>, Jeif Coker
<JCOKERQOSMRE .GOV>, mrobinso@osmire gov, Elsine
Sutiano/DCIUSEPATUSEIEPA, Kathy Hodgkiss/RBUSEPAIUSQEPA,
William Holfman/RSIUSEPAIUSRIEPA, Jobn
Forren/RIUSEFAUSBEPA, David Rider/R3/USEPAUSQEPA

Subject: MTM EIS Executive Committee Call Tuesday, 1/28; ¢-11am:
1-B77-216-4412, BBB654E -

We have 3 lot to discuss, If possible, it might save time If each of the Execs could get together
with his/her steering committee rep for 2 briefing on the Issues before the call tomorrow.  Please lot me
know If you have comments on the proposed agenda (see below). Many thanks to Mike Robinson for
providng background info on these issues (see the attachment below). Please let me know if you have
questions or need additional info. thanks, Kathy
Proposed Agends (discussion fimes are approximats)

Rolf califintro (5 minutes)

Steering Committeg Status Report (10 minutes)

Projected Schedule (10 minutes)

DRAFT, DELIBERATIVE, PkE—DECISIONAwao NOT DISTRIBUTE OR CITE
MI‘M}V F EIS ercm}ve Committee Agenda

To Comect. 87‘7 216 4416 access code 866654#
(Page 1)

Q  Progress Report from Steering Commhittee

% Chapter Il Alternatives:
+ Stream Loss, Stream Impairment, Fill Minimization, T&E Species

complete

¢ Assessing and Mitigating Stream Hab:ta! and Aquatic Function near
complete

+ Cumnolative Impacts, Flooding, D&&xrestanon, Definitions, Govemmem
Efficienty not complete

% Chapter], IV, and BExecutive Summary not completed
+ Executive Summary redrafted but not reviewed by SC
4 Chapter IV initial comments inporporated as redline/strikeout but not
reviewed
% Attomey review
: + DOI comments/edits recefved for completed sections
¢ No EPA OGC or OFA comments received on Ch I (except for OGC
minor comment on T&E)

Need for Commitment of Agency Lega! end Technical Support to Complete the DEIS ¢ OFA comments on Ch IV EJ section received
fssue Discuss O Projected Schedule
Adr Quality (15 minutes) : % Chapter Tt
N ptrat rachld JONET . + ~79 pp total. SC assigned ~43 pp, Peck assigned ~36 pp. SC completed
mpact Ffor NWP in 2 @20 minuses) ~29 p: with co-lead agency consensus review. Peck product must still be
Cumulative Impacts (20 minutes) reviewed and agreed apon by SC
¢ Best estimate is that Chapter [f can be completed, with attorney feedback by
Executive Committee Only Session 22
Y¢ Chapter IV
¢ ~55 pp total.
. 4 Estimate revision by 2/21
axecommagendal, 28_03.w %  Chapter] and Executive Summary
) 4 ~23and 7 pp, respectively
+ Estimate revision by 2/28
Kathy Hodgkiss, Acting Director 4 Gannett Fleming, conmmunication and release schedule
Environmental Sarvices Diviston ¢ Provide completed chapters as finalized to communications team and GF
U.8. EPA Region 3 e Q&:As developed by 3/7
216/814-3181 ¢ GF camera-resdy print out to EPA by an
¢ DEIS to GPO by 3/11
®  Press release prepared by 3/12
L4 Post on web by 3/14
EXHIBIT 65
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DRAFT, DELIBERATIVE, PRE-DE . DRAFT, DELIBERATIVE, PRE-DECISIONAL--DO NOT DISTRIBUTE OR CITE

4  Presspancl3/14.
. FR published, DEIS hard copies available, comment period begins 4/18 - MTMNF EIS Executive Commmee Agenda

* Comment period closes mid-July

+ Issue Resolution Needed:

* Air Quality Section

4 . EIS description of existing statutory and latory controls is i ate,
inoomplete, or unknown
Surﬁm mines aren’t corrently cons;ﬁered a “mafor stsnnrm-y
source” requiring permits with pre m

. Apparently no data exists that indicates whether or not surface
mines produce more than 250 tons of a regulated potlutant to
. constitute a major source under Title V of the CAA
.. Is an enforcement approach {e.g., when an apparent violation
~ occurs) sufficient?
. CAA regulates fugitive dust through state air quality agency
. impleméntation plan; SMCRA fugitive dust control theough state
SMCRA mining agency-neither program has established defined
limits for fogitive dust

. Atwhat point is dust a sisance not covered by CAA or SMCRA
{i.e., as opposed to & respirable health issues)?

. Action creates an unfunded mandate for states to develop BMPs without:

» Adequate reséarch on scope of fugitive dust problem from eastern
surface coal mining

. Any feders! standards for fugitive dust limits (i.¢., dust not
considered respirable hazard > PM 2.5 or PM10)

. Effective/standardized monitoring/testing techriology

* 'I‘wcv options to proceed:
Option 1--Revise writeups to accurately reflect existing program -
controls (or lack thereof) and address WVDEP and other states’
concetns with an action description stating that additiorial study and
regulatory analysis are necessary - address this issue before BMPs
could be developed. The Steering Committee is discussing the
igsues with BPA R3 Air Protection Division to see if this is
possible. :

. Opumbhﬁmmmmﬁmmdm&szmmmsmaddm
the issue at this time, explain issue is beyond the scope of this EIS
and what the federal government plans to do fo address outside of
the EIS, and remove the issue from the alternatives and
consequences section. The Steering Committee would need to
discuss with EPA OFA how best to frame the discussion in the
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. . DRAFT, DELIBERATIVE, PRE-DECISIONAL--DO NOT DISTRIBUTE OR CITE
scoping section.
MTM/VF EIS Executive Committee Agenda
Weskly Conference Call: Janusry 28, 2002, 9 a.m
(Page3)

% Revise slternative framework to make NWP mare streamlined and make NWP/P
process more predictable
* Propose an action sstablishing a minimal impact threshold for NWP in
Alternative 2 (e.g., as a general matter, 2 250-ncre (or smaller) watershed
cutoff would define when individual permits are required)
. One suggested approach discussed by some SC members is to set
" the minimal impact threshold for fills in 75-aére watersheds or less.
Fills in watersheds Jess than 250-acre watersheds, but more than 75-
acre watmheds ‘might be eligible for NWP-.if assessment protocol

and mitigy ines net:minimal impact can be achieved Gf
not, IP required). Fills in heds groater than 250-acre
watersheds must be processed as IPs

. Even without scientific data on the relationship of fill size to
indirect finpacts, it is intuitive to Justify a minimal threghold based
on the concept that “smaller fills are better than larger fills” with
respect 1o direct impacts on aquatic habitat buried by fills.

L Allow mitigation determinations for fills below the selected minimal
impact threshold {0 be based on something other than a functional stream
assessment - R

‘. Assume #ll streams are “high quality” and base mitigation on an
estimated Ecological Integrity Units (ETUs) multipltied by the
Jjurisdictional stream length

. Require mitigation, foot-per-foot of stream loss, such that offsite

mitigation uecessafy to augment any onsite mitigation (in order to

net less thap ssinimal} would fenhiance other in-basin streams
" #pd improve Cumulative Impact Area watershed health to some
established quality icvel

. Provides more contrast in alternatives consistent with NEPA regs

. Provides more substantive proposals in DEIS

. Meets public expectation that 2 new minimal impacts threshold
would be established with this EIS.  Counters possible perception
by environmental stakeholders that the BIS is removing
“protections” afforded by interim threshold. Possible assertion by
envirorimental community without this change to Alternative 2
would be that the EIS is recormending “rolling back” -
environmental protection so that any size valley {ill can be approved
under NWP. This assertion could be rebuked because the EIS is not -
currently proposing such a position. The current EIS proposes use
of COE fimctional stream protocol to determine which permit
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process (NWP or IP) each application must follow. This approach
could result in valley fills proposed in watersheds well below 250
acres requiring the 1P process.

. More predictable NWP/IP process for applicants

. Less evaluation and data collection by applicants

. Less-involved review by COFE and potential reduction of FTE

 DRAFT, DELIBERATIVE, PRE-DECISIONAL--DO NOT DISTRIBUTE OR CITE

) dernanids
. According to the Fill Inventory, 5471 of 6697 fills constructed
were in watershieds less than 75 ecres
. The DEIS fulfills the terms of the settlement agreement, meets the

stated purpose in the FR notice of intent to prepare an EIS, and
provides greater environmental protection and not just “looks at
how permits are processed,” as has been portrayed by some critics.

# . No documeénted scientific basis exists to justify this threshold. EIS
technieal studies could not determine if fill size mattered other than
for direct stream loss impact. Other NWPs use much smaller
threshold for minimal impact (e.g., 1/4 acre wetland, 200 feet of
stream stabilization, etc.). Limited technical studies indicate that
perennial streams exist in watersheds much Jess than 250 acres.
There may be some legal vulnerability regarding this threshold
‘based on the arbitvary and capricious standards.

’ Plaintiffs in Bragg anticipated that 250-acres was an interim
threshold and that the EIS would provide a more refined (i.e.,
smalier)

. Assuming mitigation requirements without chmﬂmzmg streams
might result in Iéss rigorous avoj and
- alternative analysis and siting of fill Jocations in less desxrabie,
. higher quality streams.

. The Corps may need to revise its Regulatory Gxﬁdance Letter 02-2
or establish a regional condition for NWP 21 formalizing these 404
permit thresholds.

. A no-protoco] mitigation standard needs to be developed for use in

: NWP-eligible permits. Experience with the stream assessment
protocol may already provide a basis for selecting an appropriate
EIU for mitigation purposes.

. Incotporation of this concept in the EIS will result in delays to the -
EIS schedule of approximately 2 weeks, including time required
for interagency coordination and approvals,

. Some states already require stream bio-assessments and thevefore,
there would be little cost savings to the applicant. States require
various types of stream characterizations for such determinations
as 401 Certifications, anti-degradation, and SMCRA baaelme data
collections.
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Y Dbave D To: Hedgkiss Kathy@aparailapa.gov, Besjamin *
LG 01/28200302:01 P uagel RURAIWEDOIGES, Disna Proposal for Minimal Effects Threshold for NWP 21 (follows a determination that
o 0! Brent Wahlquist <BWAHLQUIGOSMRE.GOV>, svoidance and minimization have been accomplished to the maximum extent
Arshshdsndaish Charies X.Starkghaf .o, Cindy_Tibbott@iws.gov, Dave practicable)
<DHARTOS@OSMRE.GOV>,  ° . :
dvandsiinde@mall dep.ﬂ:mw.m, Forran.John@Bepamsil.apa.gov,
odgkiss.Kethy@epamail.epa.gov, Hoffman. Willam@epamal. 3 .
James M TownsendgDId0R.usace, amy.nil, Jeff Coker epagon All filis < 75 ot Lo e No—t Individual Permit
<JCOKERGIOSMRE GOV, Kampf Richjepamaitaps.gov, BOTES
mmammmummw.m‘ mamie_parker@iws.gov, N
markS.stid .ermy.mll, morum@mall dep.siate wv.us, \} 4
mmblnsc@osmre.gov, Peck Gragoryghepamail.epa.gov, ’
m@mﬁmdwma&wks. Rider.David@epsmsil.spa.gov, .
Subject: Re-proposed NWP 21 & for A4 4 fills or less?® > No N
Al .
es -
~ In anticipation of our call on Thursday, we would appreciate sveryone taking ancther look &t the attsched 4 ;
ﬁowchmwepropnsedswamr'iagafmaﬂ-ammmh?;(emmmhoidmﬂwpm We have made Are degraded streams
memmurchange daﬁ!‘y woild J . s "
mmmmmsmammymmmWemmmmmmo&m available in which valley fills
discretionary call in especialy high value or uniqus sitiations befors calculating that compensation need. : can be located?
I adtontoth “pros* ideifiad it Mike Robinsar's autine (Improved conrastand substance; i
and plaintilf expectation tersof, prediciability; and thes incentive to reduce the size of fills), wabmmm; . No Yes
Wmmmemmemmmwumm-ammw f#tis based on data +
ected for this EIS {see M).Seﬁmaﬁdemmnmveqmﬁm smalier footprint
eqwungnmaksr mm&w a i t, itis not clear . Are fills located in
why workload cametehohec&eduammebrseﬁngwmammmu Thecatwcfuadmsm degraded streams 1o the
in setting NWP thresholds in the 2001 Draft E18 for the NWP program, ané In the 2002 FR notice for e extet b N ]
relgsuance of the NWPs. soable? .
We should add further that this approach mekes a more substantive attiempt to tackie the cumulative
impact issue that we've been grappling with, end at least partially addresses the concem that smaller fills 1
~-’.leadmmommmemusﬁfs._ Yes
- o : Wil the project, cither alone or in
Proposal for Minimal Effecty Thrashold for NWP § . mﬁmmmvmgyﬁm Yes
result in >10%% loss within a HUC 11 S ——
‘ watershed? .
David Densmore : é
Supervisor, Pennsyivania Fleld Offico :
u.s. HshandWlHﬁfeSwfne - .
315 8, Alten 8t %3212 850
State College, PA -4 :
(814) 2344000 233 FAX: {B14) 2340748 ghncmwmmv ok miﬂsaﬁmmm md“d”

values® be accomplished within the same [~ No ==

EXETBIT 66 . | NWPaumorization |
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'OSM's £l & y indicates that histarically, most vallay fills bave been < 75 acres (70% of permits in VA, 81%in
KY, 59% In WV).
W:mlh%hmmﬁemgsnumhnrofvahnyﬂhpnpamhmbm<4(ﬂ.sﬁrm,aﬂfmﬂ,
27 far'VA, 32

3Previous stuctivs in ing sreas in the mid-Atlimtic bave noted thet Imypacts to strezm seosystems ate identifinble
vﬂwn:ﬂﬂ%ulnwmﬂhedix

“Using the Loulsville stream assessment protocol.

i — gty

Cindy Tibhott - o Rider Davidghepamail.pa.gov
i 02/18/03 03:17 PM ce: ceyh o, dave densmare@ts gov
’ ine_biwen@fws.gov,
/ mﬂm‘hﬂ@mﬂww.nutmwm, .

Field. Stephen@epamail.epa.gov, Forren John@eparnail.epa.gov,
Havard James@epamail.apa.gov,
Huodgklss. Kethy@epamail,epa, .gov.

aéammmum%mn
James.m.Townse 02, usme mxy.mn jeoker@osimre.gov,
katherine.L. Trott@hqt2,

il
kuray.d mﬁrﬂyn@owmaum.gw me.D Wood@@usace srmy.mil,
umﬁtmla@tpamml,m?ov rrobinss@osmre.gov,
waommmmm €pad
Gmanfy@epamml epa.gov, pmodmlel@nuﬂ dep.state.wv.us,
huntser@rm .dep.state.wv.us; Rider.David@epamall.epa.gov,
Suriang.Elaine@epamail.epa.gov
Subject: Ecmsl‘ﬁ

Greetings Dave et al,,

Attached is a file containing some inserts for Chapters Hil and 1V (information on the new study
from Weakland and Wood on cerulean warblers), as well as some additional miscellaneous edits
i'd fiks to offer.

In addition, | understand that there are MOUS being drafted betwean FWS and other fedaral
agencias to implement the 2001 Executive Order on migratory birds. The EO directs all federal
agencies to take actions to protect and conserve migratory birds. It would be an oversight if we
failed to mention it in the EIS. If the team agrees that this needs to be included, | drafted a
paragraph. | don't know at this point where it belongs in the EIS, and fhought that those of you
who have heen editing would probably have a better idea.

Let me know if there are any quesﬁom...

cerufean.wpd
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Revisions to ILD.1.1, Impacts of MTM/VF on Fish Assemblages (first paragraph)

Two studies relating fish communities to potmuai impacts from minin) awcor and/or mining
andval}cy ﬁtlingm avas!ahle foruse in ﬂm m.—eswmmm

Revisions to “Summary of the USFWS Stream Fish Assemblage Charzcterization Report”
section

Summary-of the-HSFWS Stream Fish Assemblage Characterization Report
Thmmhﬁiehshmﬂinfemaﬁmmgmdingmﬁshpopulmmsmmemmmmof

ot astudywasdeszgnedtosampiemeﬁsh
' camnmuatmerﬂme!wwdmmpleminﬂm -

Revisions to Chapter ILC.7.2.1. CWA, CWA Role in Cumulative

paragraph

Under the CWA Section 404(q) Memorandunt Memoranda of Agreement between the EPA and
the COB and between the Department of the Interior (DO1) and the COE (dated Angust 11 and
December 21, 1992, respectively) EPA and and/or FWS can elevate a proposed decision by the
COE to issue a CWA Section 404 permit if the proposal would impact an Aquatic Resource of
National fraporiance (ARNY), 25 defined by this the MOAs, 'The elévation is made to hipher
mmmmmwmm FWShas-theoption-of initiating-this

Revisions to Chapter Y{LF.3.a (Birds), paragraph 5

Some-argne-that Mountaintop mining heg adverse effects on many forest
songbirds, i particular neotropical migrants, throngh direct loss and fragmentation of mature
forest habitats. FmesmmeAadimﬂyuwbmAmﬁmmdmhmded
warblet, ovenbird, and scarlet tanager were mors abundant ave-sig thy-hip o ]
(dxmngxtleastmayaarofﬂxatwo-ymsmdy)minmmfmmﬂxmﬁagmmwdfmam(wm
and Bdwards, 2001), Furthermore, cerulean warblers, Acadian flycatchers, and wood thrush are
ml&zlym&ﬁmmaﬁmdmuﬁmﬁommenﬁneinmu(wmm
Edwan&,ZOOl,WeakImdaudWaod,ZﬂOZ}

1n October 2000, the Southern Envifonmental Law Center, on behalf of itself, 27 other
organizations, and seven scientists, formally petitioned the FWS to list the cerulean warbler as 2
threatened species and to designate critical habitat for the species pursuant to the Endangered
Species Act, The petition, currently bemg evaluated by FWS, cited 2 rangewide decline in
cerulean populations of about 70 percent since 1966. As a forest-interior species, it is sensitive
to forest fragmentstion. In a study of cerulean warbler habitat use in the vicinity of mountaintop

mining sites in southern West Virginia, Weakland and Wood (2002} found that cerulean territory
densities were lower in fragmented forests, and lower closer to mine edges, than in intet
forested habitat. Mountaintop mining may have & greater negative impact on centlean warbler
populations than many other types of forest fragmentation ¢ of this species’ preference for
forested ridgetops, whick are removed iri the mining process (Weakland and Wood, 2002). In
addition, because the forested mountaing of the study area contain the core breeding area for this.
species in North America (www.mbr-pwre.usgs.gov/bbs/htm96/map617/ ra6580. htmi), forest

losses here may have a disproportionately greater impact on cerulean populations than forest
losses in other areas.

Weaklend, C. A. and P. B. Wood. Cerulean Warbler Microhabitat and Landscape-level Habitat
Characteristics in Southern West Virginia in Relation to Mountaintop Miningfvalley Fills. Final
Project Report. USGS-Biological Resources Division, West Virginia Cooperative Fish and
Wildlife Research Unit, Morgantown, WV, 2002,

Revisions to IVF.2, 1° paragraph }
'I'hewmnﬁmmafﬁwMymkﬁchmdaonmimanumb«ofspedeswimmorforest
Wmmm mmﬁmwmmmmml}mm
sdhen ssevels a e seroiate sons. The cumulative impact study
(UsBPA 2002} esﬁma.ted {by addmg past impacts. impacts from permits issued in the last 10
years, and projecting 10 years into the future) that under the no action alternative, =
1,408,372 acres (2,200 squm mﬂes), or 11 pemm offamst habiw in the smdyarca would bc

Theseimpmswmﬂdmsuhinﬁagmenmmaﬁhe
forests..... [emﬁnmmfhrcstofmgmph]

Revistons to IV.E.2, 3" paragraph

Alﬂmugh&:mﬂshvewumdy‘mgwammmmwmmmwamdym
undér future conditions of Alternatives 1, 2, and 3 to maintain relatively high PEC scores,
potential adverse impacts to many forest interior bird species are likely stitbpossible. Take for
exasiple those species with breeding ranges that are restricted to or confined mostly within the
study ared. ‘The ¢ore of breeding mnges for the Louisiana waterthrush, worm-eating warbler,
and cerulesn warbler i are within the study area. Disturbances associated with mountaintop
mining could potential adversely impact each of these species’ breeding ranges. Rasmmlm
have demonstrated that habitat loss does not have to be total to reduce wildlife

many species gre “area sensitive.” In other words, ﬂmeaijiesreqmm\gnblwhofhﬁbiat

. of & certain minimum size. For éxample, althoughﬂagmmsofﬂamtmymmnaﬁerminm

is complete in a previously forested area, certain area-sensitive forest birds (“forest interior”
species) will be abaent.
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. In sddihcm to requiring large biocks of forested habitat, some species have other Spocial habitat
req s that rhate the impacts of mountaintop mining on the species. The cerulean
warbler, a species of concern due to population declines, may be especially affected not only
because it is a forest interior species, but also because of its preference for forested ridgetops,
which are removed by mountaintop mining (Weakland and Wood, 2002). The Louisiana

waterthrush, & forest interior species, requires headwater streams which are eliminated by valley

filling.

Paragraph reflecting Executive Order 13186 (not sure where i fits in the document)

In Jamuary 2001, the President sigted Executive Order 13186 directing federal agencies to
conserve migratozy birds (se¢ hitpi//migratorybirds.fws,gov). The Executive Order directs each
Federal agency taking actions having or likely to have » nagative impact on migratory bird
populations to work with the FWS to develop an agreemant to conserve those birds. The
protocols developed by the consultation are intended to guide future agency regulatory actions
and policy decisions; renewal of permits, contracts ot ‘other agreements; and the creation of or
rovisions 1o land management plans. In addition to avoiding or minimizing impacks to migratery
bird populations, agencies are expected to take reasonable steps that include restoringand -
enhancing habitat, preventing or abating polfution affecting birds, and incorporating migratory
bird conservation into-agency plannifg processes whenever possible. By!maxy2003,Fedual
agencies were {6 have developed and implemented a Memarandum of Understanding (M

with FWS for the conservation of migratory bird populations. Asofpnbﬁw&mofﬁxﬁdnﬁ
EIS, MOUs with the faderal EIS agencies are still in draft form. Becaunse the Execufive Order
dcasmtappiytoamiomweg:wdwmtes,ﬁkas Bmi&dappkwbihwhsmp@mimg
actions in all of the study area states except Tentiessee, Provisions of the
EPA/'FWSMomhnplmmmg&usmmwmwmldapplyinanofmemdyms
states, .

From: <Hlodgikiss. il.epa.gov>
To: <Peck. paamsl epa.gov>, <mamic_parker(@fws.go
<Charles K8 g02. usace.arpy.mil>, <m @mnildepmta.wv s>, ant ‘Wahlquist

<BWAHLQUIG@OSMRE.GOV>, «mpﬁm@epmaﬂ BPA.JOV>,

<mark.f.sudol, 02.usace.artny.uil>

Date: ed, Mar 12, 2003 10:18 AM

ggg ;ﬁ MTM EIS Executive Committee Call Friday,3/14; 9-10am: 1-877-216-4412,

‘This is short notice but I hope you can be available for this
call. We need to talk about how the Steering Commitiee proposés to
&mﬁ:thedmismnmadebyﬂmepﬂachonday gm atmchment
A) and what this means for the draft EIS schedule (to be
Please let me know if you have wmments or guestions. ﬂmnks,l(athy

Attachment A:  (See attached file: 250threshhid.pdf)

Kuathy Hodgkiss, Acting Director
Environmental Services Division
U.8. EPA Region 3
215/814-3151

WV, w Dava Hartos HARTOS OS GOV> Jeﬂ' Coker
<JCO &EGO‘J) <mrobinso(@osmre.gov>, <Smano.Blmne@epammLep&gcv>
<Hodgkiss Kathy@epamail epagov>, <Hoffnan. spamail.epa.gov>,

<Forren.John@epamail epa.gov>, <Rider.David@apamail.epa.gov>

ttachment(s):
Awachment ile 1
Attachment File 2. 22
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FW: MTM Way Ahead - Page 1 0f2

Sudol, Mark F HQ02

Smith, Chip R Mr ASA-GW [Chip. sm}mmHQDA.Am!ym}}
Sent:  Tuesday, March 14, 2003 8:53 AM

To: Mark F Sudol; Charfes K Stark; Katherine L Trott
Subject: FW: MTM Way Ahead

From:

Mere is the resuit of the Principal's meeting. The Cruden (DOJ) Plan is to be
followed and the EIS revised accordingly. The Regional Conditions will be
launched as we intended after DOJ and Stockdale coordinate. Work on protocols
and the GIS analysis of Impacts should proceed as described in the EIS. The only
departure is we wanted 1o restrict the 250 acre interim threshold to West Virginia —
the Principals decided that the entire Huntington District made more sense so we
didn't have one District regulating differently in 3 States.

It is very important ths! Kathy get this information ASAP. s there 4 way to get it to
her this morning so she knows what is going on?

e lOrighral BhESE g

“From: Duiddp, Ganige Mr ASA-CW

Sents Tuasdsy, March 11, 2003 8:13 AM

Tor  Smidh Chip R Hr ASAOW

o Stckdaiv, Eod H Mr GGG Johnson, Darin € M 0GC
Subfect:  MTM Way Alvead

Chio:

After you left the

y, the d iasted enother 48 mi Here is the

S ¥

1. Forthe EIS, udcpimecmenplan.bu: that the interim 250 acre threshold applies to the entire
Huntington District (WV, KY, OH). There witt be o robust giscussion of threshiolds in the EIS 1o inclide the data
that Ben Grurrtiles used, -mnwmmmmwmemymwnuﬁwumsmmmmmm
and the general ane rity. Further there should

ng 8t
mdmmommmt\avebsenmreﬁwwmmnmmmwmmm thresholds wers in

place, OSM is very sensitive about the that result in unWronmemlq , §F that
were the case, then the real message is that 200 would be batter, 100, bemryatand 0 fifls, best of afl,
mmm@n@smmmmmmmmwmmm

utifity once the p ae anditis d ined'thet, as a matter, a hmpomntagaof

mmwwmwmdmsmwmmmxmw maﬂundofstremwemshoﬁ—
cutlstreambing the process 1 say that the threshold for a NWP 21 would be X acres, for sncther kind of stream,
another acreage may seeim to be the nom, so that we could sireamiine by setting ancther threshoid for that Kind
of sream. We want to communicate thet we know that "one size does NOT fit all” but we want to have - :
streamltned  that will 2dd to protaction and benefit, as well as efficiency and efficaty for

ard the r Further there should be reference that the Corps now has
unwwaystuamandassessmem:wpmmmwthapgumﬁmpoﬂcywwmwaw
thresholds are appropriate or not. TheresbouldbamoogniﬁonM!heElSdoesnotpmvmmwameorotm
indformation to confirm the efficacy of thresholds.

2. “The Corps will antiounce the Reglonat Conditions that had been heid-in abeyance. This neads to be ruﬂhar
coordiriated with Justice, to make sure alf factors are considered and st in place before we makzihe

3/1172003

v

4

-

FW; MTM Way Ahead Page 2 of 2

amézmusmnt. Jetin Cruden wants to have 2 di fon with Earl Sk inp

3. Tha Corps should proceed with its investigations info profocals and other studies that would addrass whether
ot not thresholds are appropriate tools and policy. MMMEMWsmMQmmWM¢¢omwm
proceed 1o formal comenent and nude-making

4. The EIS and the Regional Conditions shouh!bbmhoumedmmcmmwm,w?th uv)m—mwghﬂhrwghml»
smpmmbmdmmmmmmtmcomwmﬁwmmemmwencewwmmmwwm\m }
best tocts to assure maximum environmental quality. .

The goal should bie to accomplish alf this by Aptil 4.
Plemlatmknnwmhmisanymmmatnebddmﬁwﬁm,ux:’f'yauhavaanyfumwrgmnmmm
GEORGE

George S: Dunlop
DMA&MSM&MM

Office of the Assistant for Clvit Works
Pentagon 3E431, Washington, DC 20810-0108

el {703) 885-1370

George. Dunlop@hada.army.mil

31172003
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OASA(CW) April 4, 2003

ADNR 20

MOUNTAINTOP SURFACE COAL MINING
MASTER STRATEGY

Contents

1. Key Elements Summary

2. Master Strategy Details

3. December 6, 2002 Public Notice Expiraﬁon of NWP 21
Authorizations

CASACW) April 4, 2008

Mountaintop Surface Coal Mining
Master Strategy Summary

KEY ELEMENTS SUMMARY

1. Notifications for New Authorizations Under Revised NWP 21
« Held ragular meetings, workshops, made presemations
« Public Notices and Website Guidance
« Over 100 confersnce calis '
» Continue to be accessible and expediting permit process}ng
2. Processing New Authorizations Under Revised NWP 2
+ Hayden Decision and appeal affected ability to devek:p guidancs
« NMA and mining comparny strafegy was to ndlapply thinking issue would be
resoived but legal reviews clearly demonstrated need for new authorizations
« New NWP 21 requires Statement of Findings, NEPA (EAs), 45 day comment
period; mitigation plans, which takes time but provides legal protection to ail
parties
« Follow 8-Point Plar: performance bonds/istters of credit; lntegrate 401, 402, 404
and SMCRA reviews; Corps and Slates co-host permitting workshops by State;
Corpe Tiger Teams to spéed up permit processing; interagency permii review
teams for on-stop shopping; establish self-auditing program by State; use In Lieu
Fes Arrangements and Mitigation Banks; and, use lesscns learned for
streamlining and congistency
3. MTM EIS Agency Commitments
« Corps would implement 3 regional conditions
+ Corps would refine, calibrate, and implerent stream protocols
« 250-acre threshold for status quo part of No Action Aliemative
+ Corps would conduct independant analysis using GIS database fo evaluate
threshoids
4. MTM.EIS Threshold Plan '
250-acre threshold would be described as an interim measure

*

¢ part of No Action Altemative
4, January 10, 2003 Public Notice PCN Requirements « discuss potential ‘managernent utflity”
5. January 10, 2003 Public Nohce Regulatory Guidancs - « note that benefils could have resulted from other factors
6. Letter (mitigation) « Corps will niot supplement EIS but have independent environmental
7. Example Notification Letters & . documentation for any future thrashold vs. protocol analysis
8. 19889 Krmy and EPA Enfsmenaj‘lg?ﬂrgisng resring 5. !’uagk;t‘nf;!3 !anditéigrss 1o M;mwisos‘dms Q:';e . pand s of G

. « establishes 250-acre threshold as an m measure ng resul orps

9. Fact Sheet Summary of 1989 Army and EPA Enforcement MOA independent analysls of thresholds vs. protocols

» requires consideration of nature and extent of aquatic resources and assessment

of potential cumulative impacts on aquatic environment
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» requires appropriate and practicable compensatory mitigation to offset impacts to
waters of the U.8., and be based on nature of the stream mpacted and direct,
indirect, and mmutaﬂve lusses of waters of the U.8.

6. Stream Assessment Protocols

« Corps will refine, calibrate, and Implement in Appalachian Region State-by-State
‘basis

« Appropriate environmental documentation and Public Notices

o Goal is for science-based protocols to replace interim non-sclence based 250-

< acre threshold
7. Enforcement (Mitigation MOA)

+ January 19, 1989 Army and EPA Enforcement MOA

« EPA s lsad for “unpenmitied” activities

+ Corps is lead for violations at "permitted” activities

« Violations of both types a longstanding problem due to remoteness, lack of data,
insufficient staff and respurces, reluctance to shut down operations, stc.

s Violation estimates (data evolving): Kentucky = 70; Ohlo = 54; and, West
Virgihia = 150

« Corps and EPA Regions 3 and 4 met March 27, 2008, along with OSM, and
State staff to discuss lssue and develop & plan of action, options include

o Cease and Desist Letters which would shut down mines

o Estabiish a Self-Auditing/Reporting program to.achieve compliance on &
voluntary basls by sending letters to mining companies with a deadiine

o . Agencies will share date, records, photes, GIS, staff to refine estimates of
-the nature, scope, and location of violations

o Agencies agreed to start a collaborative enforcement review

o - OSM recommends efforts concentrate on ongaing activities that never got
404 authorizations in watersheds of 50 acres or more and that were
inftiated after the new NWP 21 came out in March 2002

o Best handled at the local level as opposed fo DC driven

OASA[CW) April 4, 2003
Mountaintop Surface Coal Mining .
Master Strategy Details
1._NOTIFICAT DRIZATIONS UNDE . On.

May 8, 2002, the U.8, District Court for the Southem District of West Virginia ruled that

the Huntington District could not permit new activifies involving the placement of fil

matertal in waters of the U.8. unless those fifls have a constructive purpese. This

decision caused regulatory chass and since the matter was under appeal, it took some

time for the govermment to detarmine how to procsed. The Corps issued three Public -
Notices Informing mining companias that new authorizations would be required, and
providing guidance on the new NWP 21 requirements:

a. Louisville District has had regular meetings with mining companies since
1998; Mads presentations at the last 4 Mining Enginsers of Kemucky Annual Mestings;
held workshaps; and, opened field offices to be more accessible

b, fssuance of NWPs on February 11, 1897

¢. December 6, 2002 reminder that NWPs explred on February 11, 2002 and
any further work in waters of the U.S. after February 11, 2003 would require
reauthorzation

d. January 10, 2008, providing additionai guidance to coal companies and -
consuitants conceming the current NWP 21 requirements (Regulatory Guidance Letter
02-2 an Compensatory Mitigation}

e. Public notices were &lsc posted on the District's web page

{. Corps Districts had conference cails with mining companies and their
consultants (no logs kept, but averaged 3-4/day starting in November 2002); by
December 15, 2002, Huntington District had completéd 100+ phone calls to mining
companies to further advise them of the need to apply for new permits

9. Numerous meeﬁugs have oceutred with some mining companies, consultants
and coal associgtions in WV, KY and OH The companies initiated some and the Corps -
Initiated some

2. N ogl y ‘ NWP 21

8. Issue: The National Mining Association is vety concemed about the
informational requirernents for obtaining new NWP 21 authorizations for existing
operations, and about the time it is taking to process PCNs. NMA also objects to the
sentence “The applicant must be notified of the determination in writing before any work
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in waters of the U.S. may be conducted” that has appeared in jetters back to mining
companies, NMA also hoped that the Corps could use information already on file to
reduce requirernents, but the Corps reports that the files for previously autnorized
projects have fittle or no information applicable to the new NWP 21 requirements,

b. Background: The current situation regarding new authorizations was, In part,
affected by:

{1} The Haden decision, which prohibited the Corps from authorizing valley fills -
{absert a constructive purpose), and the appeal process, created an uncerfain
regulatory climate and prohibited the development of clear guidance for obtaining new
NWP 21 authorizations until the decision was overturned in January 20083,

(2) The NMA took the position that the Corps could, under existing laws and
regulations, simply grandfather or extend authorizations for ongoing mining operations,
and a strategy emerged whereby mining companies did not apply for new authorizations
in 2002, sven though by Public Notice they had been encouraged to do so. NMA
assumed that its view would prevail or that the pressure on the Corps would result in a
solution other than having to obtain a new authorization. Several legal reviews (D0OJ
and Army) were conducted and it was affirmed each time that the Corps had no iegal or
regulatory basis for extending previous authorizations - new authorizations were
required under the reissued NWP 21 (with new PCN and mitigation requirements).

€. lic: : there are appraximately 98 applications “pending” in the
Huntington District for Kentucky, Ohio, and West Virginia, and of those, 77 have been
determined to be “incomplete applications”, in some cases, very incomplete; working
with incomplete appiications is very inefficient.

d._NWP 21: The new NWP requires that the Corps prepare a Statemert of
Findings, do NEPA (EAs), hold 45-day comment periods, and require mitigation plans to
ensure that impacts are no more than minimal.- Following the process provides the best
possible isgal protection for both the Corps and applicants; shorteutting the process
would leave mining companies vuinerabie to legal challenge and could result in
shutdowns. :

e. orward Ei fnt Plan:

(1) For those applications that are sufficiently complete to make appropriate
minimal effects determinations, the Corps intends to accept Performance Bonds and/or
Letters of Credit to aliow some work to proceed, under permit conditions, while
mitigation plans are completed and approved. Also, temporary impacts can be
conditioned separaiely so, for example, work could be done on “sediment ponds” while
the application process is completed for permanent impacts (up to 120 days)

(2) Reinvigorate the 1698-99 interagency effort to integrate 401, 402, 404, and
SMAGRA permit reviews and processes 1o streamline decision-making and minimize
informational reguirements

(8) Ask States to host ahd run permitting workshops in each of the 3 States so

" that the Corps can explain the new requirements and provide guidance on how best to

generate a complete permit application (Corps can be ready in 15-30 days)

(4) After the workshops, the Corps could be inundated with & siew of complete

" applications. HQ would work with the Districts to establish “figer tsams” to assist with

the processing of NWP 21 PGNs, or actomplish other work, so that the NWP 21 PCNs
can be processed as quickly as possible

(5) Establish interagency permit teams composed of regulatory and pemit
decision makers from Corps Tiger Teams, EPA, FWS, State DNR's and OSM, 1o review
PCNs concurrently and work together to resolve issues in & “one-stop shopping”
streamlined process to reduce the application backlog

(6) Continue to pursue a plan to sstablish a self-auditing program for each State
to assist mining companies with efforts to come into comnpliance -

{7) Explote options for developing and using in-Lieu-Fee Arrangements and
Mitigation Banks for stream impacts . :

(8) Use the lessons leamed to establish a prospective streaiined process to
facilitate consistency of approach by ali agencies so that Information developed fo
satisfy requirements of one agency would be presented in a format that could be used
by other agencies for their respective requirements

3. MIM EIS AGENCY COMMITMENTS
The Federal and/or state agencies cooperatively would:

« devealop a joint application form as part of the MOA and FOP.

«+ develop guidance, palicies, or Institute rule making for consistent definitions of
stream characteristios as well as fleld methods for defineating those
characteristics.

« continue to assess aquatic ecosystem resforation and mitigation methods for
rained jands and promote demonstration sites.

«  work with Interested stakeholders o deveiop a "best management practices”
(BMPs) manual for restoration/repiacement of aquatic resources.

+ evaluate and coordinate current programs for controlling fugitive dust and
blasting fumes from mountaintop MTM/VF operations, and develop BMPs and/or
additional reguiatory controls to minimize adverse effects, as appropriate.
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« develop guidelines for calculating peak discharges for design precipitation events
and evaluating flooding risk. in addition; the guidelines would recommend
enginoering technigues useful in mirimizing the risk of flooding.

« based on the outcome of ongoing informal consultation, identify and implement
program changes, §s nacessary and appropriate, 1o ensure that future mining is
carried out in full compliance with-the Endangered Species Act.

The COE wou!d

. conﬂnue to implemem the 3 regirmal conditions in WV and KY as described
in the MTH EIS No Action Alternative

« - through a coordinated interagency process, make case-by-case determinations

. of the applicability of NWP 21 to MTM/VF projects.

« refine and calibrate the siream assessment protocol for each COE District whiere
MTM/VF operations are conducted 1o assess stream conditions and to determine
mitigation requiremants as part of the permitting process.

+ compile data collected through appiication of the assessment protocol along with
PHC, CHIA, anti-degradation, NPDES, TMDLs, mitigation projects, and other
information into.a QIS database .

« use these data to evaluate whether programmatic *bright-line” thresholds, rather
than case-by-case minimal individual and cumulative impact determinations, are
feasible for CWA Section 404 MTM/VE parmits.

QOSM, in conjunction with the SMERA agencies would:

- consider rulemaking to replace the stream buffer zone rule with requirements for
alternatives analysls and environmental impact analysis similar 1o the
requirements-of CWA Section 404.

« incorperate mitigation/compensation monitoring plans into SMCRA/NPDES
permit inspection schedules and eoordinate SMCRA and CWA requirernents to
establish Hinanclal fablity (e.g., bonding sureties) to ensure that reclamation and
compensatary rriftigation projects are completed successfully.

« develop guidelines identifying state-of-the-seiencs, best management practices

" (BMPs) for selecting appropriats growih media, reciamation technigues, ’
revegetation species, and success measurement techniques for accomplishing
post-mining land uses involving trees.

« if legislative authority is established by Congrass or the states, require
reclamation with trees as the post mining land use.

EPA would:
« as appropriate, develop and propose criteria for addifional chernicals or other

parameters {8.g., bivlogical indicators) that would support a modification of
existing state water quallty standards.

consider, along with the COE, designating areas generally unsuitable for fill disposal,
referred to as Advariced Identification of Disposal Sites (ADID).:

4. MTM EIS THRESHOLD PLAN

d. ‘250 acre threshold would be destribed in the EIS as an interim (status quo)
measure in WV, and KY, because in the opinion of some it seems to have “4 cenain
utility™ for environmantal protection, pending the restits of a sepsraie scaenee—based
analysis of thrasholda to be undermken by the Army

b, The EIS diswssion will note ﬁm WV finds "a managemeat u:dity” ln the 280 acre
threshold, and will aleo note that other events, such as WV chianging its mining
reguiations, may account for all or part of the perseived “utiiity” of the threshoid.

 ¢. The 250 acre threshold discussion will be included in the No Action Alternative
because it maintains the status quo on an interim basis and because the E1S does not
oonmin the sclence and data required to sstabfish this or any threshold.

d. Army will NOT supplement the MTM £18 to discloss the results of #s mdependem
analysis of thresholds becatise the MTM EIS does not contain the information
necessary to inform a decision on the: appmprrateness of thresholds, or what alternative
thresholds shouid be considered.

5. REGIONAL CONDITIONS TO MAINTAIN STATUS QUQ. Districts inthe
Appalachian region will implement the 3 Regional Conditions (or some minor variation)
Immediately through the Public Notice process and complete any necessary
snvironmental documentation. [except perhaps KY because protocols have been in use
for a period of time]

a. Discharges of fill miatetial authorized under NWP 21 cormprising a valley fill or
& coal waste (“slurry”) impoundment may not, as a general matter, occur below the point -
on a stream (as measured from the toe of the fill or slurry smbarikenent) that drains a
watershed of 250 acres or more. in specitlc ciroumstances, however, the Corps may
determing, after & project-spacific evaluation, that valley fills ar slutry impoundments
largar than 250 acres may be authorized under NWP 21 whers impacts would be no
tmiore than minimal. This threshiold is being established as an intertm measure to ensure
impacts are minimal and shall be reevaluated after completion of the stream
ass@ssment protocols currently under devélcpment by the Corps and based on
consideration of information gathered for use In the intaragency environmental Impact
statement on mountaintop removal coal mining.

b. in determining whether an activity may be authorized under NWP 21, the
nature and extent of aquatic resources affected by the activity will be evaluated as part
of the assessment of potential cumulative impacts on the aquatic enwmnmem :
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c. Each NWP 21 authorization for valley fills or slurry impoundments will include
appropriate and practicable mitigation 1o offset impacts to waters of the U.8; The :
appropriate mitigation will be based oh consideration of the nature 'of the stream
impacted, and direct, indirect and cumulative loss of waters of the U.S.

8. ' " PROTOCOLS. The Corps will continue work to develop

-and implement stream assessment protocols in the Appalachian Region, and before
making them permanent, on a State-by-State basis, will do appropriate environmental
documentation (separate from MTM EIS) and use the Public Notice process {except for
Kentucky where protocols were impiemented in 2002]. Additionally, the Corps will
undertake ‘an independent analysis of the utility of thresholds using site-specific
verification data, and using a GiS-based gvaiuation process, evaluate whether the it
interim 250-acre threshold should be made permanent, lowered, increased or
efiminated. While the Corps currently believes that the Stream Assessment Protocols
-are the superior regulatory taol, this independent analysis will verify this assumiption and
[f it proves false, make new recommendations regarding thresholds. Any regulatory
changes would be accomplished by notice and comment rulemaking, as approptiate.

7. ENFORCEMENT. Enforcemient is handled in accordance with a Memorandum of
Understanding executed January 19, 1880. Paragraph “D." states that the Corps will be
the lead enforcement agaricy for ail vislations of Corps-issusd pemnits, while the EPA
will be the lead enforcement agency for all unpermitted discharge viclations, Itis
commuon kriowledge that there are violations ocourring In the mining Industry. Sites are
often remiote, and nefther agenicy has the staff and resources to look for violations,
however, if credible information is provided, the agencies should, and usually do, an
investigation in accordance with the MOA, The Corps advises that some mining
companies have figured out that is significantly chesper to pay administrative penaities
for violations than  is to request & new authorzation and have to fund compensatory
mitigation requirements. Also, it is not meaningful to simply compare lists of mining
operations: with SMCRA permits 1o lists of mining operations that have 404 permits.
Some operations do not require 404 permits, or they have completed their work in
waters-of the U, 5. and have let thelr authorizations expire. If the Administration wants
to address this lssue more aggressively, thay we need to develop a consistent policy
and begin issuing Cease and Desist Letters, which will shut down t)perations until
compliance is achisved (if it can be).

The Data

Ohio: approximately 108 mine sites with no 404 permit; assummg 50% (consen/aﬁva) :
require a 404 permit, the Corps expects 54 potential enforcement cases-

Kentucky: Data cofiected from March 18, 2002, to Aptil 3, 2003, indicates that the -
Kentucky DSMRE has issugd 87 mining permits. The Corps has authorized 6 and 10
are pending (18%) of the State’s issusd permits), Of the 87, 54 are actively mining
without 404 permits (which may or may not be needed). The Corps also reports 26
pending 404 applications that are not reflscted in the above data since the SMCRA

authorization was before March 2002. A conservative estimate would be 70 potential
enforcement cases considering SMCRA permits issued prior to March 2002.

West Virginia: Based upon phone contact on April 8, 20083, the West Virginia
Department of Environmental Protection appears to be refuctant to divuige their data,
but based upon one seasonsd employee's best professional judgment, there are 150
potentlal enforcement cases

The Way Forward

a. Interagency meeting held on 27 March 2003 in Lexington, KY. Participants
included Office of Surface Mining, USEPA representatives from HQ and Reglons 3, 4
and 5, USFWS (Frankfort, KY office), KY Division of Water, KY: Division of Surface
Mining Reclamation & Enforcement (KDSMRE), and the Army Corps of Engineers from
the division as well as Huntington, Loulsville; Nashville & Pittsburgh districts. :

b. Meeting requested by USEPA Region 4 (USEPA-RA) to discuss their desire to
inttlate a setf-reporting/self-audit with the toal industry in KY to bring viclations into
compliance with the Clean Water Act. .

é. For regional consistency, the Corps is also reviewing this issue in Ohio,
Tennessee, Virginia and West Virginia and will coordinate with USEPA Regions 8 and
5. : )

d. Discussed timaframe to begin initiative, what resources each agency had to offer
{G18, databases, ssrial photographs, manpower atc), and detalls on how to determine
the category (perennfal intermittent or ephemerai), extent and quality of waters that had
been impacted,

e. The potential number of violations was discussed but the Gorps and State
stressed that further investigation was naedsd 10 gain an acgurate understanding of the
extent of violations.

f. USEPA-R4 advocated sending out a letter to coal comnpanies with a deadline to
seif-reporn unauthorized activities. USEPA-HQ advocated meeting and working w/ the
National Mining Asscciation (NMA) 16 get active mines inte compliance.

participants agreed that a.date needed to be agreed upon to start the
enforcsmm’f review and written documentation should be prepared supporting this
dagision. Dates suggested: March 10, 2000 ~ the date of KDSMRE Reclamation
Advisory Memorandum #1338 regarding the need for Section 404 permits for fills in
waters of the U.S.; October 2001 — the date of a Corps memorandurn to the fisid
requiring compensatory mitigation on NWP 21; March 2002 ~ the effective date of the
new NWPs,
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h, OSM recommended that the enforcement effort concentrate on those ongoing
activities that never got Corps authorization (higher priority that those activitles working
under expired Nationwide permits), in watersheds of 80 acres or more in size, that were
initiated after the effective date of the new NWP 21 (18 March 2002).

i. Qutcome of Meeting: The Corps division and districts committed to
rewewmglcomparkxg Corps and State lists of permitied coal mining activitias, within the
next 30 days, to determine extent of enforéement issue. A Corps intra-agency
conference call would follow o discuss the Issue.

}. Euture Actions: Joint EPA/Corps memo that explains why a particular date was
selected for the snforcement Initiative, Corps/USEPA conference call or meeting re:
enforcement issue in KY (and other states as necessary); Possible regional MOU/MOA
with USEPA-R4 (and other regions as appropriate) that further defines specific agsncy
roles and responsibilities in this Initiative (beyond 1889 Enforcement MOA). Also need

- to involve the Depariment of Justice in this initiative.

Attachments

December 8, 2002 Public Notice Expiration of NWP 21 Authorizations
January 10, 2003 Public Notice PCN Requirements
- January 10, 2008 Public Notice Regulatory Guidance Letter (mitigation)
. Exampla Notification Letters to Summit Engineering
1989 Army and - EPA Enforcement MOA
Fact Sheet Summary of 1989 Amy and EPA Enforcement MOA

J:\sharedismith,chiptMountaintop Mining\MTM Master Strategy

10

From: “smith. Chip R Mz ASMW" <Chip Smith@HQDA. Army Mil>
Tot Gem%?] W" <george.dunlop@us.army.mil>
D:te: Thll, Apr 17,2003 7: 57 AM

Subject: Revised Info on New PCNs and Enforcement

Seesttached Based on our pre-meeting the other day T added into our
8-point plan (which is now a 9-point plan) language on the Corps and EPA
immedimlysmdmgoutsomemn information letter or notice that is
neutral, encouraging mining })ameemwnmztuslfthayhavequwmns
abmncomphanmmquimments also added in language about later on,
once we get better data, sending targeted letters to ions we have
reason to behevsmaynot be in wmphanm Those etters would 'pxecwd the
wotkshops tbhaldto
mdoomplemthwapphcaﬁans mthe enforcementmnonf
added a clearer statement about us & out Céase and Désist orders at
some point (vet to be determined) butmt until after the workshops and
sclfmungparts oftheplsnhavehadamsomblezenodwmrk
Altb lDOJ‘svzeggfallofﬁﬁsxsmtknown,EP (Peck)andArmy(myself
D d to be in
ﬁxeutbetday

T understand that there will be a meeting today at EPA at 9:30 to discuss
thg attached agenda.

ek

Chip Smith .
Ofgjca of the Assistant Secretary of the Army (Civil Works)
Assistant for Environment, Tribal and atory Affairs
108 Army Pentagon 3E427

Washington, D.C. 20310-0108

703-693-3653 Voice

703-697-8433 Fax
“Bill Leary (E-mail)" <William ] L 0eq.e0p. §;0v>, "Dave Vande Linde
mml " <dvandelinde state, wy.us>, "
{Ef%k d egmy%ﬂ% g'g?; "John Cmd;ag maﬁZ' Gohn.cruden@usdof.gov>, Mark F
Sudol <Mark F }@‘nq asace.army.mil>,
<K atherine,L.Trott@hq02 usace.army.mil>
Attachment(s):
‘Attechment File 1.htm
Afiachment File 2.doc
Attachment File 3.doc
Attachment File 4.822
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OASA(CW) Aptil 17, 2003

Mountaintop Surface Coal Mining
Status and Way Forward

Issue: The National Mining Association remains concerned about the informational
requirements for obtaining new NWP 21 authorizations for existing operations, and
about the time # is taking to process PCNs. NMA also hoped that the Corps could use
information already on flie from previous authorizations to reduce requirements, but the
Corps reports that the files for previously authorized projects have little or no information
applicable to the new NWP 21 requirements regarding stream impact assessments and .
compensatory mifigation. Obtaining new authorizations for existing operations Is akin to
applying for an authorization for a new project. The reason for this is that there are new
requirements for obtaining an authorization under the revised NWP 21, f the Corps
were to decide that ali projects previously suthorized under the old NWP 21 could be
processed without the new NWP requirements, the Corps would be violating it's own
regulations and both the Corps and mining companies would be vulnerable to lawsuits.

Applications: there are approximately 90 incomplete applications “pending” in the
Huntington District for Kentucky, Ohlo, and West Virginia,

ay o rd.

(1) Immediately send out 2 neutral information letter or notice explaining the need for
obtaining new authorizetions under certain circumstances, and encouraging mining
companies to contact the Corps or EPA for information and advice.

(2) Forthose applications that are sufficlantly complete to make appropriate minimal
effects detarminations, the Corps intends tg accept Performarnice Bonds andfor Letters
of Credit to allow some work to proceed, under permit conditions, while mitigation plans
are completed and approved, Also, temporary impacts can be conditioned separately
s0, for example, work could be done on “sediment ponds” while the application process
Is completed for permanent impacts (up to 120 days)

(3) Reinvigorate the 1998-99 interagency effort to integrate 401, 402, 404, and
SMACRA permit reviews and processes to streamiine decision-making and minimize
informational requirements

(4) Ask States to host and run permitting workshops in each of the 3 States so that the
Corps can explain the new requirements and provide guidance on how best to generate
a complete permit application (Corps can be ready in 15-30 days). Before the
workshops, send out letters to mining operations that the agencies believe have the
highest potential for requiring authorization to come into compliance.

(6) After the workshops, the Corps could be inundated with a slew of complete
applications. HQ would work with the Districts to establish “tiger teams” to assist with
the processing of NWP 21 PCNs; or accomplish other work, so that the NWP 21 PCNs
can be processed as quickly as possible

(8) Establish interagency permit teams composed of regulatory and permit decision
makers from Corps Tiger Teams, EPA, FWS, State DNR’s and O8M, to review PCNs
coneurrently and work together to resclve issues in a "one-stop shopping” streamlined
process to reduce the application backlog

(7) Continue to pursue a plan to establish a self-auditing program for each State 1o
assist mining companies with efforts to come into compliance

{8) Explore options for developing and using In-Lieu-Fee Arrangernents and Mitigation
Banks for stream impacts

{9) Use the lessons learned to establish a prospective streamlined process to facilitate
consistency of approach by all agencies so that information developed to satisfy
requirements of one agency would be presented in a format that could be used by cther
agencies for thelr respective requirements

Enforcement
Backaround

January 19, 1889 Army and EPA Enforcement MOA

EPA is lead for “unpemmitted” activities (4 categories)

Corps is lead for violations at *permitted” activities

Viclations of both types a longstanding problem due to remoteness, lack of data,
insufficient staff and resources, reluctance to shut down operations, ete.
Violation estimates (data evolving): Kentucky = 70; Ohio = 54; and, West
Virginia = 180

Way Forward

& Corps and EPA Regions 3 and 4 met March 27, 2603, along with OSM, and
State staff to discuss issue and develop a plan of action, options include

o Agencies will share date, records, photos, GIS, staff to refine estimates of
the nature, scope, and location of viclations

o Agencies agreed to start a collaborative enforcement review

o OSM recommends efforts concentrate on ongoing activities that never got
404 authorizatlons in watersheds of 50 acres or more and that were
Initiated after the new NWP 21 came out in March 2002

o Best handlad at the local level as opposed o DC driven

o First, establish a Self-Auditing/Reporting program to achieve compliance
on & voluntary basis by sending letters to mining companies with a
deadline

we U N oV

MTM/VF Draft PEIS Public Comment Compendium A-516

Section A - Organizations



‘o Afteran agreed upon time for salf-auditing, Cease and Desist Lafiera
would be sent to those mining operations that simply refuse to come into ﬁ::;‘"w ";ggfgmmﬁ?:’ M’::g:g

cotnpliance Agenda (4-11-03 draff)

& Purpose of the Meeting (Leary)

Regional Conditions (250 Acre Threshold/Stream Protocols)

Congclusion of the EIS

Compliance Initiatives

Enforcament Initiatives .
CEQ Questions about dealing with permit application backlogs, impacts

: on mining companies unable to comply, plan for identifying operators still
2 " GIPCN stratagy merch 2003 public requlring authorization, enforcement options and timelines

Principals’ Perspectives (all)

Le I s o B+

Proposed Compliance Eight Point Plan (Dunlop) and Discussion
Consideration of Enforcement Initlatives (all)

Summary of Stream Protocols (Sudol)
Conclugion of the EIS

4

4

g

& Regional Conditions (Dunlop) and Discussion
g

4

& Summary of decisions and due outs (Leary)

Councll on Environmental Quality - Bill Leary
Corps of Engineers - Mark Sudol

Department of Justice - John Cruden

Department of Army - George Dunlop
Enviranmentat Protection Agency ~ Ben Grumbles
Fish and Wildiife Service ~ Steve Willlams

Office of Surface Mining - Jeff Jarrett

Wast Virginla - Matt Crumm :
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,j Mike Robinson ~ chivrewrite wpd

IV, Environmental Consequences

Action 25 specifies that, based on the outcome of the informal consultaiion with FWS, EPA,
COE, OSM, dand their state counterparts will identify and implement progrem changes, as

necessary and appropriate, to ensnre that fittire mining is carried out in full compliance with the
ESA. This action would apply to any of the alternatives selected.

2 Movassinsp Mining/ Vallay FLETS Dyt~ Desember 3662

Fie Robinson - chiVeomment wpd

IV.A2. Irreversible and Irretrievable Commitmint of Resources, 3" paragraph, third
sentence, "Consequently, the effects of MTM/VF on aguatic resources are frreversible for 2
burfed stream segment, but may not be significant to the hydrologic regime within the
larger watershed.” Considering that the of this nt depends on one’s definition
of "ydrologic regima,” it shonld be deleted. - (For example, my definition of hydrologic ragime
includes patraf thermal and fow periodicity and and good water quality.)

Same paragraph, later: "Reclamation technignes exiet to equal or exeead natursl forest
el tion and productivity, In the cases whers these technlques are applisd, the luss of
mmmyhuksmm&hmm-aﬂhmmupmmﬂﬁ
surpassing forestation on native soils.” ]mmmdwm&bmewmme&vw
develop a nntaral forest —ie., ong with a di ty i species
and understory species, 85 opposed to iatly harvestabl -—‘ on & small scile. Most
biolagimwonmmhlymﬂmﬁnhuonhemmlfummmmhlymm‘bh as the
uniqus combination of flowing streams, spécies diversity, organic mattar, ¢te. has been lost. At
thie very least, it is PAR LESS REVERSIBLE than timbering, which st least leaves seed sources
and native soils in place. ‘These sentences should be removed.

Next paragraph, first sentence: "'While Joss of udividuals of certain species within the
mined areas inay be frreversible, individunls of other species may be mobile enough fo
relacate to adjacent intorior forest tracts." Althongh the claim that wildlife just moves
mwhmakc%m&vdwmﬂhnppmknekmﬁatis%ﬁmmﬂyhyﬂwﬂmﬂh
contrary to accepted biologioat principles, Di!pkw& rmove into adjacent habitats
and likely find that they are already hers of their species, and
Wﬁmrwmmmmmmmsﬁmlymmmﬁqﬂmdm&uﬁﬂm
reproduca, eto. - This is a myth that we don’t want to belp perpetuate by including it in the EIS,

Section IV.B.1.e Direct Sﬂ’e&m Toss MM'!W 1* puragraph after Table IVS-1, first
sentence: In an effort 1o condense things, some 2ge was omitted from the earlior
v«sione(&tsm- Snmmmm(mnm it bold): “Smdzas!wwﬂmwhno

d mmmsmmbvammmﬁmﬁenomwngphmand
mhm!hiomﬁqpkytmtdehpmﬂtﬁhg ganie matter to d
bymverﬁngknfﬁuermﬁmrpnrﬂ«hmﬂmmemﬂymduafmdmpplyfor
downstream aguatic ’

&mMmmpzngnp&szsb!er (paragraph begins with "Stmﬂaroﬂmh&

dw ) 2" & 3% "As di 4 by Yuill in the post-snining lind usa
npoﬂ.mihhk&“hpnbleMhhskm:nypkhmmmmefmwmw&
study area. an«»axmum:mmm;umwm
places fill materiel In streams.” This will probubly be seen s a thinly-veiled atterript
mwmmmdmmmammmmdmemofmm
development profects i the study area of WV that have or propose to place fill in streams.
Furthermore, Yﬁn’xmﬁymmlmnyzmmmmmdp!mtycfdeve!@ableluﬂin
mmdymmuywﬁmmmm
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{ Mike Robinsan - chiVeomments.wpd Pags? |
‘ .
. . John Forren To: thunterrail. dep.stete.ww.us, DAVE VANDE LINDE
b L dep state.wy.us>, Cindy_Tibbot@hws gov,
' . Yy 05/21£2008 03:27 PM Katherine LT  BSAGE.ARMY ML, Jeff Coket
i . <JCOKER@! GOV, Mike Robinson
) : BINSOEOSMRE. GOV>
Section IVBIb Indirect stream i pacts, 6® p I, 1ast senténce; "No findings were oot ém PeckiDCIUSEPAUS@EPA, Kathy
made that the Impacts downstraam of MTM/VF coustitute significant degradation of the Hadgkias/R3USEPA/US@EPA, David RWSEPNUS@EP&
watershed.” 1f impaired aquatic }ife, and selenium above state water quality standards, . Wisizm Hofiman/R3/IUSEPAUSREPA
resulting!iln ;mmbdngpmmtwoa@mm'mmﬂm "significant degradation,” Subject: Briafing Outing
what would'

Section IV.B.Le. Miﬂgsﬁm. 2“‘ parag:ph. Tbehusemnev reads ss ifthe COE and SMCRA.
gencies are the ones resp domgﬁwmiﬁgadm MTMBriefOutiine.wpe

" As promised on- tha conference call today....

IV.C, &m&v@mﬁnmmwan paragraph, The summary of the terrestrial
impacts data from the Landscape Scale Cumulative Itupacts study leaves out the data on
disturbed Jand that existed prior'to 1992 (Baseline condition), Because this impacts on the total
lost of forest in the area (it’s part of the true curmlative impsct), it should be inclndad,
Suggested languags: "The cumulative impact study (USEPA, 2002) estimated (by adding past
impacts, impacts from permits issued in the fast 10 years, and projecting 10 years into the future)
mm&umMMIMMMWWMwanfm
‘habitat in the stady area would be lost dee to mining.” R

smknwm,s‘ymgnym"ﬂwmr,mrdlmofmemspeda,memmmm
time required to re-establish a forest community equal or better than that which exitted on
the disturbed sress prior to mining will also provide other environmental benefits...". For
the reasons stzted In our comyients sbove, few biologists would agres that a "forest commumity "

o eqnalorbe&&mﬂniwhicbmdmd'wﬂldme!opmmmﬂm,wmhhmdmdsnfm
W:WMMMWM&MMMW%NM%
. quickly produte marketable fimber, not a diverse terrestrial ecosystem.

* Section IVD?, Wildife Pesilations, 7 paragraphs "There will also ikely be an increase In
game species such as whitetadl deer arid turkey due to an Increase in grasstands and the
diversification of habitats." This hasn’t been studied. Whitetail deer and mﬂmymed forssts

and are presest in unmined forests. The that they "incresse” with sireface md .
mdym»mmwmmmwmmwmmammmmmﬂm - - ‘
all those dam trees in the way) as it has to do with any popul 5P The 'should ’

be delated, :

Section IVI1b, Data collection & analysis, 1% paragraph, 3" Hue: "...demonstrations that
avoldanée and minimization also Include adequate mitigntion...”. Avoidance and
sinimization come first, followed by mitigation for voavoidable impects. Suggested re-write:
..demonsirations thet impacks to waters of the United States have been avoided and minimized
1o fhe maxinnim extent practicable, und that compensatory mitigation is offered to offbet

20 fie i » . ’ .

EXHIBIT 72
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BRIEFING
Mountaintop Mining/Valley Fills (MTM/VF)
Draft Programmatic Envir 1 Impact Stat t

1. Context: Brief History of MTM/VF Issue
- Pre-1998 Federal Programs
- 1998 Bragy Lawsuit against WV SMCRA Program and Corps
- Settlement Agreement (Federal Claims only) |
EIS
250-acre limit on use of NWP 2! and Cumulative Impact Consideration
Interagency MOA

11 Development of EIS
- Initial direction - focus op limiting size of vailey fills
- Preliminary version of DEIS: FOIA N
- Change of Direction - focus on progr ic impro 1
- Cost and Time/Delay Issues

11 Key Substantive Contlusioris/Directions in the DEIS -
- Three Action Alternatives - Focus on “progr tic” i ts
- Technical Studies includes as Appmizces Key Fmdmgs
. - Bconomic Analyses

V. Scheduie
- Reélease of the DEIS and Comment Period
- Anticipated Release of the Final EIS
- Agencies with Records of Decision
- Implementation and Follow up

V. Anticipating Issues .
-Process v, Environmental Protection

Where’s the meat? What is being proposed that will i :mptovt environmental
protection? What proposals will place limits on MTM/VE?

- NWP21/thresholds/cumulative impacts

-Limits under SMCRA - Buffer Zon¢ Rule

-Economic Analyses - Does Data Support More Limits on MTM/VF?

Technical Studies - Do Studies Show Significant Adverse Environmental Impacts?

From: “Mike Robmmn" -:MROB]NﬁO@OSMRE GOV

To <dperino{@ceq. ettgohn?egumﬂ %\E

<mitch snow@fw v, <Davxd Hewn% UBA! E.AR??E-

<Katherine.L.. QU USACE.ARMY.

<Mark.F.Sudol SACE.ARMY MIL>, <Sm1thCR@HQDAArmy Mil>,

<Suzanme Fo RDOR.USACE.ARMY.MIL>,

<Steven E. Wﬁ% 01 ummymb <JonJ Fles 16102, usace. army.mil>,
<JGREATHO' e NAL ns}. @szBml AOC2.USACE.ARMY MIL>,
"Michael Gauldin" <MG. V>

Date: Mon, Jun 2; 2003 0.25 AM

Subject: Hostile Q&A draft

Here's the "hostile” Q&A draft as last edited by Greg Peck. Some are not suited for web posting,
but were developed in anticipation if they were asked on the teleconference with media on 5/28.

<Forren.John@epanail. Xathy@epmnml epa.gov>,
ﬁo&anﬂham@epml epa.gov>, zga .epa.gcfv),
<Rider. pa.gov>, <Smith. Bonnie@

epa
e(@epama tpagawmndy b fws.gov:* <Chnt‘Mey@fws,gov>
<dave '-‘ @fws.gov J\%ﬂ

<Charles K Stack@HQ0? USACE.A'RMY <andrew hagelin@HQDA. Artiy. Mil>,

'r*:i(ﬂ: }QZusace.mm mib,<dvm&¢hnd il.dey state. wv.us>,
<rhun S%E’.m WYus>, "Dave Hartos" <DHARTOS@O0S! GOV>, “Jeff Coker"
<JCO! V>

Attachment(s):
Attachment File 1.doc
Attachment File 2.822
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>> Michael Gauldin 05/27/03 12:16PM >>>
Hers are some hostile questions we can sxpest in some form or another. At the moment I have given any
thought to how one might respond to thera, but Il think on it.

Q. An earlier version of this EIS, made public at the and of the Clinton Administration,
included limits on the size of valley fills. The Bush Administration, however, has removed
those limits and made other changes aimed at ng down the

restrictions on mountaintop mining. Given the devastating environmental impacts of
mountaintop mining, which have boen documented time and fime again, how can you
Justify these changes?

While this Ei8 doss not recommend restrictions on valley fils, the Bush Acministration
tightened requirements on valley Fils with the 2001 reauthorization of 8 CWA Section 404
Gemml Pormit, Nationwide 21. This psfmft rsqvmys that, lf avaidance is not possible,
be and ag functions be 1 throtigh
miﬂgaﬁm These requirements also apply 16 any mining proposal processed es g CWA
Section 404 Individual Permit. Eacﬁm!pmpossmeva!uawdonacsss-bmwebasisfo
atalogtie the agyatic impatts end sat miligation,

As the data from studies were corpiled imd the Y regs d, the ag sow
mkgdwzmmmwwmmbmaMmmcﬂmmrmm Site-specific
conditions diciate how big fills can be without degroding watersheds. Some streams
are already degraded and iarger fills may be appropriate. Other streams are high quality and o
JHlls or smaller filly may be more suited to those situations. In some cases one or two lorger fills
are proferable to many sm;:  fills relative to overall watershed heaith. One size restriction does

. onotfiall i fes will dying whether gensral restrictions may be
appropriate in the firtirs.

Q. Earlier this year the Bush Administration creafed a team here in Washington which
spent about three months reswriting this EIS. Why was it necessary to bring them to
Washington? If Iit's true that they were only editing the document and not completiy re-
writing it, why did it take 14 weeks? What political app d in or

that team and what specific char@u did pofitical appointees moorpoma into this EIS?
What coat Y fepr d in the wrmng or editing of thie EIS?

The EIS encompasses nearly 4,000 pages, over 30 technicel studies, and prog

review of Federal CWA, SMCRA, ESA, CAA, and fi siato requi Any
ElS goes agency b review bymlﬁay.staﬁ' and attorneys. Meeting in
Washington was the best way for four Federal agencies and OSM o consclidate
cormments, dirculate new drafts, and finalize the d t. No political apy or
coal industry reprassntatives

Q Thic Els sesms more than anyihlng slsetobead t almed at ging more
at the t. To what extent was this EIS
Inﬂuemced by tha President's Energy Polley?
The EIS prinoipelly evaluates environmental, aconomic, and social impacts as prescribed

by NEPA. The alternatives In the E1S are framed in the context of CWA, SMCRA, ESA,
and CAA. Wh#eweaxpanemwordrneﬂonpmpmdbymeEISmaydmﬂy

forthe of the
compltmenmly ﬂechnica!experﬂao cf the agancieson coal mining proposalsm'fl mmw
project design and lessen None of the afo

preciude coal mining. in fact, one of the main tenets of SMCRA is that coal rnlnlng can be
conductad in an environmentaily sound manner 1o meet the Nation's energy needs.

Q. What invoivement did Steve Grilea, Deputy Secratary of the Interior, have in the
development of this EIS?

Mir. Grilos was briefod early In 2001 on the status of the EIS by OSM career staff prior to
confirmation of current OSM Diréotor Jeff Jarrelt. Other than receiving routine briefing
papers propared by QSM for the Department, Mr. Griles has not been involved in
finakizing the docurnent.

Q, Does the Fish and Wildlife Service endorse all the dations of this B187

The Fish and Wildiifa Service is a co-lead and signatory of this draft EIS. They have fully
participated In the preparation of this EIS from #s inception.

Q. Wus the release of this EIS defayed by d b the Corps of Engineors
and EPA? If so, what was the nature of the argumnt and how has it been resolved?

EPA and the COE are discussing use of the larms of the Bragg setilément aarmem(m the 250-acre
WWWW%M}&&GDEWWM&W% West Virginia
and following the final duldyed thaEI&
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Litigation against surface Mmining has ofteh focused on the pem\itmg pmms significantly
Kentuckians for the Commonwealth, Inc. v. Rivénburgh, <gttpy/fwwe g 3 >
An unprecedented interagency sffort is currently stmiyina the permmmg o ‘surface mining
and, as a result, steps have already been taken to improve those processes. These recent
actions are mrunsﬁzed in Section il

Thiére are many operations thatrequire, but do not yet have, an NWP 21 aumoﬁzaﬂon,
Due to the effects of liigation, recent actions 10 restructure the permitting program, and

" other factors within the mining industry, the Corps currently faces a backlog of permit”
requests to be processed. For example, only twenty-five Nationwide Permit 21 (NWP 21)
permits have bsen issued in the Corps’ Huntington District since Januery 28, 2003, At

: present the Corps’ NWP 21 backlog consists of approximately:

90 submissions received but determined to be incomplete ’

8 complete submissions advanced 1 Pre-construction Notification (PCN)

18 submissions in past-PCN evaluation

6 submissions eveluated and ready to lssue

4 non-compliant operations under enforcement

Feten::aﬂy 200 ongoing operations that have notyet submitted applications for

parmi

YYVYYY

Actions are-being taken to addreaa the need for permits and to improve the W? 21
authorization process.
insights gained during the interagency programmatic raview and othér injtiatives have
vielded a greater understanding of how mining operations relate to the various reguiatory
programs. Future actions will provide important anvironmentat protections and enable
mining activities to continue within an efficlent and sffective regulatory stniciure. - These
actions will focus on: .
> identifying and stopping un-permitted mining cperations,
> identfying boftlenecks 2nd streamiining the regulatory process for operations that
- require permits under muitiple programs (Clean Water Act section 402 and section
404 programs; the Surface Mining Conservation and Reclamation Act program; tc.),
and
> utllizing scientific assessment tools o determine the degree 1o which & water body's
ecological functions would be unavoldably impected, and how those unavoidable
Impacts might be sufficiently mitigated.
Upcoming actions planned by the Corps ang wther agencies to addreas this pmblem are
summarized in Section K.

The:‘way forward” reflects the Corps’ Intent to:
ensure that NWP 21 will continue to be available to accomplish sustainable use of
coal resources;
» communicate our policies with clarity to the regulated commun!zy, and ensure that
. those policles are practivable, predictabls, and consistent.
> asslst the regulated community 1 comply with the new permitting requiremem
parficularly the new requirements of the commonly utilized Nationwide Permit 21
{NWP 21);
apply state-of-the-art technology and science to advance environmental stewardship;
Implement a strengthenad, more thoraugh permitling process to help permilees, the
permitting agencies, and the courts avoid costly lifigation; and
> foous the agencies’ nforcement resources on uncooperative operators by directing
the most stringerit enfarcement options foward them and reserving lesser kwe!s of
enforcement for cmpemﬁve mining operators.

3

vv

’ Sumﬁaary

" ecological performance of compensatory mitigation

ECTION i: REGENT ACTIONS

Federal agencies, State, and local govemments, in voluntary partperehips with stakeholders
and in response fo Higation, have in recent months undartaken an unprecedented
collabarative effort to:
> Consider the problems associated with assessing the cumulative effects of multiple
fills within 2 watershed. Although the sffact of a single fillin & valley that contains
only an aé:hm straam may be “nsignificant’, the overall affect of many such fills
-fnaynot be.
¥ Require-appropriate and practicable mitigation in all cases where waterbodies are
impacted, even where the- tmpact is considaered o be minimat
» Conduct & programmatic review of ali permilting procedures and policies related o
surfaca mining o assure greatest efficlancy and emcacy .

B

Examp}es

Natjonwid

On January %5 2002 the Corps remsuad ﬁs forwvfour Nationwide Permits. Nationwide
Permits are general parmits designad to provide streamiined authorizations for those
projects that have no more than minimat environmental impacts. Eleven NWPs {mrud%ng
NWP 21 for Surface Coal Mining) and seven General Conditions were actuslly modifisd.
Due o the modifications, in grder 16 continue work in waters of the Untted States, thase

- mining operations with previous authorizations under NWP 21 are required to'be . .

reauthorized and to comply with riew requiremerits for providing appropriste and practicable
compensatory mitigation to replace aquatic functions lost as valley Streams are filled with
nmfng amhurden (val!ay ﬁﬁs}.

Cﬁ May 9, 2902, ma US ArmyCotps af Engtmaers andﬁw U.8. Envirormental Protection
Agency published in the Féderal Ragister a final ruie to harmonize differences betwoen
existing EPA and Army Carps of Engineers reguigtions by atlopting EPA's effects-based
sppmach 1o the definition of the term “fill material.” The Cormps longstanding “primary
purpose” test has been replaced with an-effocts based test - that is, il material is that
material placed in waters of the U.S, which has the effact of eittier replacing any portion of a
waterof the U.S. with dry land of ¢thanging ths bottom elevation of any. poric of a water.
Examples of fill matedal include rock, sand, safl; clay, plastics, construction dibris, wood
chips, and overburden from mining or ather excava\?m activities, including cost slurry.

«Reg efter 02-2 2 etlan don Action Pla
on Decemberu 200‘2. the Bush Administraﬂoﬂ afﬁrmed i&s comm&tmemto the goal of no
net loss of our Nation's aqustic resources by undertaking a series of actions to improve the
under the Clean Water Act and refated
programs. Implementation of the 16 action ltems cortained in the National Wetlands

- Mitigation Action Plan will help ensure effective restoration and protection of the functions of

our Nation’s weﬁands The specific action fiems focus on achleving ecologically sustainable
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mitigation informed by science, improved accountatillity and perfarmancs monitoring, and on
providing information and options to those who need to mitigete for losses of aquatic
funcnnns. lncksding moumain mp coal mlnmg wmaﬁom

13 g >

i i} W6
On May 29 2003 zha s@wnd ;3raft of this extenswa nteragmcy studywas reimaad “This
document provides a roadmap for agencies to collaboratively improve the permit application
and review procedures. it also identifies the data needed to support quality decision-
making, whese that dala is available, and where it is lacking in the current process. The final

version of the:PEIS will be completed before the end of 2003, after an opportunity for further
pubﬁc review and mmment

in June 2003 heCorps prommgated fhrea hew "raglmal cendkﬁons o NWP 21 a8 an
interim measure. The Coms is'commiltted to using science-based bio-assessment tools to
fully and accurstely determine environmental impscts and to better determine mitigation
requirements. Where such toois are not already avallable to be used, the Corps has placed
three new condifions on the use of NWP 21 that:

1} establish a “260-acre watershed” threshold above which Individuas permits, rather l

than the NWP 21 ganersl permit, are required

2) require bio-assessments 10 aid in avoiding and m;nimiz!ng aquatic impacts
wherever practicable, and assessmg cumulative impacts on the aquatic
snvironment, gnd

3) require appropriate and practicable oompensstory mitigation to offset.
unavoidable impacts to waters, and require that mitigation actions are based on
'Chﬁ l:ric‘dc and hydmlogic funcﬂum of the aquaﬁc mseurces xmpasmd

Recent EIS related data collaction has given state and federal authorities reason to balieve”
that there are numerous non-permitted mining operations taking place throughout
Appalachia. Identifying the aperators who deliberstely disregard regulatory requirements

- has therefore:become a high priority. The EPA has staiutory responsibility for.enfarcement
action against un-permitted operations. Similarly, identifying operators who are exceeding
thelr permitted authority or who are not meeting their permit requirements is 2 high pnor!fy
that # fs the. msponsibi!ﬂy of the Corpa of Enginws

There is a “backiog”.of mining operations that are now technically un-permitted because .
their permits have expired end thelr submissions fof new permits have not been fully

processad, Many of these op ns only recently submitted their renewal apolications,
duempartto the general conifuslon that has e:dsﬁed n the past year about permiiting
raquirements. Most applications that have been réeeived ars not compiste by the new
standards.

Litigation in the U.S, District Court that covers West Virglnia and Kentucky caused many
operators to belleve that they would have 1o cagse operations af some existing pmiectﬁ

and that new authorizations could not be provided. Also, due to court order, the-Corps’
Huntington District could issuerno new permits for surface coai mining operations unless fitis
had construotive purposes from May 8, 2002, to January 29, 2003. Conseguently, the -
regulatory environment was fraught with uncertainty, making it difficult for the Federat
governmant to lssue clear guidance for new authorizations. Yet ali ald NWP 21
authorizatiofs expired In February 2003, and could not be axtended or grandfathered.
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To deal fairty with caoperating operators who find themselves in this situation, the Carps and
its partners are pursuing 8 NINE POINT education and volurtary compliance strategy, but
reserve the fight to use enforcement tools for willful, flagrant, dr repeat violators at any time.
The nine elements of this action plan include:

1) distribute an informational rotice explaining the need for obtaining new
authorizations under ceriain ciroumstances, and encouraging mining companies

- 1o contact the Corps or EPA for information and advice: (May 20, 2003)

2} ‘coflaborate with States to hold permitting workshops o explain the new NWP
requirements and provide guldance on how best to genarate a complete permit
application (June-July 2003)

3) establish Corps “Tiger Teams, using persannel from ottier districts to augment
staff in districts where needed, to expedits processing of NWP 21 Pre- X
Construction Notices. (dune. 2003)

4) establish interagency téams to simultaneously, rather than sequentially, process

- penmit applications (June 2003}

5} Implement a “self:audit™ program to asaist mining oompames with efforts to come
into compliance {May 2003)

8} use Performance Borkls and/or Lelters of Cradit to gliow some work to proceed

< Unider permit conditions; while mitigation plans are complsted and approved

7) When appropriate, deveiop and use in-Lieu-Fee Arrangements and Mitigation
Banks to faciiitate mitigation activilies'

8) continue interagency efforts to (a) integrate the processing of 401, 402, 404, and
SMCRA permits 1o the greatest extent possible, and (b) ensure that the
information required In permit applications is imited to thet information actually
necesary and useful to the agencies’ decision-making procsss .

9) develop standard presentation formiats for use by operations that require permits
from moré than one agenay, 4o thet applicants can submit commonly required
data in a fashion that meets the needs of all agencies rather than sach agency
requiring i own distinct pmsenmﬁm format.

The Corps, in partnership with other Federal and State agencies, is developing Innovative
stream assessment protocols that can be applied to specific types of streams and specific
hydro-geoiogic areas. The-pratocois will focus on the identification and measurement of
‘biotic and ablotic charatteristics of stream environments as indicators of stream health and
function. Once ccordinated with the States and public, these new standards can replace the
non-sclence-hased, one-size-Me-all standards that have proven inedaquate for assessing
the quallty and functional value of sireams and mitigation projects. Stream Assessment - |
Protocols are an axcaflent example-of 2 steff leve! initfative-on the part of Corps and state '
environmental regulators to-develop better, sclence-based regumory tools for greater
efficiency and eﬁlmcy

tp:/

Ses Fedapa] Register Notice, November 7, 2000, Fnaml Guidance ot Uss of In-Liew Fée Amangements for
Cammmymmmmwnwofmcmmemwtoxmmmmﬂnmmm

i < btfysclf ooy orft pelf >; Federal Regiver Notice, November 28,
ofMidgﬁanmks(‘BankmgG\ﬁdm’),mdnbe<

United States Dépamnent of the Interior

OFFICE OF SUREACE MINING
RECLAMATION AND BNFORCEMENT
Appalaciizn Regionsl Coordinssing Center
Theee Parkway Center
Pittsburgh, Pennsylvania 15220

DEC 22 28

Mr. Jim Hecker

Trial Lawyers for Public Justice

1717 Massachusetis’ Avenue, N.W, #800
Washington, D.C. 20036

Re: OSM-2003-00042/08-2003-00727/FW8-2003-00771

This is in responsetoymnFmdmnofhfamnﬁonAct(FOlA)wquustre{amdm the
preparation of the Bnvironmental Impact Stetement (EIS) on mountaintop mining and
valley fills in the Appalachian coalficlds (64 Ped. Reg_ 5800, Feb. 5, 1999). This request
is limited to mfomnm received, sent, or originated since April 15, 2002. Specifically,
you requested:

1. Written and electronic documents that are part of the administrative record for this
EIS;

2. Letters, memos, e-mails, telefaxes or other records of communioations between
eniployees or agents of your agency and anyone cutside the executive branch of
the United States related to the EIS;

3. Letters, memos, e-mails, telefixes or other records of communications sentbyor
among members of the agencies of the EIS Steering Committee related to the EIS.

“This is the Department of the Interior's (DOT) final response to your request and

supplements.our responses 1o you dated July 29, August 8, and October 30, 2003.
Enclosure A Hists the remaining documents we are releasing it response to your request.
Bnolosure B Jists the documents, and portions thereof, we are withholding for the reasons
ited .

EXHIBIT 75
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3
MTM/VE EIS FOIA
Requester; J. Hecker

The following documents, or portions thereof, are being withhield for the reasons cited:

Exzmpﬁlm 5U.8.C.552(h)(4): “Trade Secrets,
confidentizal

or information obtained from a p 1 and privileged ar

Exemption 5 U.8.C.552(b)(S): *Inter-sgency or intra-sgenty memoranda or Jetters which would not be available by law 1o a party
other than an agency in litigation with the agency™

Exemption § U.8.C.552(b)(6): “Personal Information atfecting an individual’s privacy”

IemNo.  Date
B-1. April 15, 2002
B2, April 15, 2002
B3, April 15, 2002
B4, April 15, 2002
B-S. April 16, 2002
BS. April 16, 2002
BT, April 22, 2002
B8 Aprit 23, 2002
B-9. April 24, 2002

Subject

Fax from Cathleen Short, FWS, to Benjawin Tuggle, Sam Hamilton, Mamie Parker, David
Danamore of FWS; Subject: Mountaintop Mining Disft BIS-Preferred Alternative, Batire
document swithheld (5 pages) under Exemption (h)(S) a5 deliberative process privileged.

E-roail from Cathleen Shore, FWS, to Sharry Mongan and other FWS recipients, Subject:
Steve Griles’ meeting 60 April 29 en % mining EIS (inchades an additional Apeil
15 #-mail from Sherry M&mwmm{pﬁmﬂmmmﬂmy Batire document
Withheld (1 page) under Exemption (b)(5) s deliberative process privileged.

‘E-mail from Catileen Short, FWS, to Mantie Parker and other FWS$ recipisnts, Subject:
Steve Griles’ meeting on Apsil 29 on mountsintop mining IS, Entire document withteld
{1 page) under Exemption (O)}(5) as deliberative process privileged.

E-meil from Robin NissEtiott, FWS, to Diane Bowen, FWS, regarding Steve Griles®
meeting on April 29 on mountaintop mining EIS; transmits other e-malls on 2ame subject
from Cathisen Short and Sherry Morgan, FWS, with copies to multiple FWS recipients.
mﬁxwmam)wmmmmmmm ’
pri 8

E-mail from Mamie Parker, FWS, to Sherry Morgan, Dave Densmors, Sam Hamilton,
Cynthia Dehnsr, FWS; Subject:  Mining C call mining {includes two
adilitional FWS e-mails, sume subject). Batire document withheld (3 pages) under Bxemption
(DXS) as daliberative procsss privileged

withhetd (1 page) under Exemption

Mountsintop Mining EIS Alternative B. Batire d

‘(b)(5) as-deliberative process pri

E-mail from Sherry Morgan, FWS, toDnveDensmm Jeff Underwood, and Sue Bssig, .
FWS; Subject: Steve Griles” meetin mining (inel two additional FWS

e-mails, same sutject). Enﬂredommmwiﬂxheld(lpaga)md&limpﬁm(h)@u
deliberative prooess privilegad.

E-msil from Nancy Broderick, OSM-HQ, to Mike Robinson, OSM-ARCC, forwarding
example docuinents, Batire document withheld (11 pages) under Bxemption (B)(5) a8
delibesative process privileged

B-mail from Sherry Motgan, FWS, to Dave Densmore, Benjemin Tuggle, Sue Essig,
and Jeff Underwood, FWS, regarding MTM confetence call on Friday. Eutire document
(1 pege) under Exemption (b)(5) 23 deliberutive process privileged.

TRIAL LAWYERS FOR PUBLIC JUSTICE, P.C.

January 21, 2004
Via Emnail (forren.john@epa.gov)

Mr. John Forren

U.S. Environmental Protection Agency
Region [l (3EA30)

1650 Arch Street

Philadelphia, PA 19103

Re:  Supplemental Comments on Draft Programmatic Environmental Impact
Staterment (DEIS) on Mountaintop Removal Mining/Valley Fill Activities
in Appalachia, announced at 68 Fed. Reg. 32487 {(May 30, 2003).

Dear Mr. Forren:

The West Virginia Highlands Conservancy and the Ohio Valley Environmental
Coalition submii the following supplemental comments on the Draft Environmental
Impact Statement (DEIS) for mountaintop removal mining and valley fills in Appalachia.
These commenis supplement prior comments submitted on January 5, 2004.

We demonstrated in our initial comments that mountaintop removal mining and
valley fills (MTM/VF) are associated with violations of the stream water quality criteria
for total selenivm in West Virginia. We criticized the DEIS for falsely claiming that “the
EIS studies did not sonclude that impacts documented below MTM/VF operations cause
or contribute to significant degradation of waters of the U.8.” DEIS, p. ILD-9. We also
criticized the DEIS for failing to propose any remedies for those selenium violations.

A new study released by the U.S. Fish and Wildlife Service (FWS) confirms the
seriousness of the selenium problem. During the spring and summer of 2003, FWS
conducted a survey of selenium in fish, water, and sediments in streams in southern West|
Virginia. In a January 16, 2004 letter to the West Virginia Department of Environmental
Protection {attached), the Supervisor of FWS* Pennsylvania Field Office, David
Densmere, concludes that:

. Selenium was present in all fish samples.

. Selenium concentrations in fish in three watersheds exceeded the toxic effect
threshold leve! for whole figh.

. Selenium is bicavailable in West Virginia streams, and violations of the EPA
selenium water quality criterion may result in selenium concentrations in fish that
could adversely affect fish reproduction.
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Mr. John Forren
Janvary 21, 2004
Page 2

In some cases, fish tissue concentrations were near levels believed 1o pose a risk to fish-
eating birds.

In light of this study, the DEIS has no scientific basis for claiming that MTM/VE
opetations do not cause ot contribute to significant degradation of waters of the U.8. The FWS
study demonstrates that significant degradation {s already ocourring. EPA’s 404(b)(1} Guidelines
prohibit activities that cause significant degradation of aquatic ecosysterns, 40 C.F.R. §
230.10(c). Therefore, the DEIS must address this issue and propose remedies to ¢liminate all
existing and potential stream degradation due to seleni ingtion from MTM/VF

&

activities.

Sincerely,
g YA, | %
es M. Hecker
Counsel for the West Virginia Highlands

Conservaney and the Obio Valley
Environmental Coatition

5-5-1

el 21,2084
14200

19:49
12:390  FRO-UDURTAIR ST JuSTICR

083443145 388 P.O0R/GOS  Fea2?

United States Department of the Intexior

nraen t

January 16, 2004

Altyn Tupner e
Director, Division of Water und Waste Manageineat”

West Virginia Deparmment of Bavironmentsl Protection

414 Summers Street

Churleston, WV 25301

Dear Ms. Turner:

During the surnmer of 200/ eonductsd of seleniund in fish, water, and
i spring and summer of 3, we 8 survey s
sa&mmsg i varons waterbodies in southarn West ngmin. Bﬂucm:c U.S.‘ }in.womsnr tal

iy : + - m
doteemining the watsrhorte selepium dowostream of valley mh is aecmmwma Y
R memzxwmmm; madamn,bemmmumgmmdmcoalmﬁ
v - also bioaccummiangs, we initally included merenry in our cherigal snalysis.

' ndueted our sampling May 28-30, a0d Anguat 19-21, 2003. Most ofthestreams e« . .
’mwue&wuﬁq&mﬁmmmwuummw Agacosteaving
foeasyre, wa did not colisct water sarnplés it those locations; 'WW.wedMooﬂema&dxm
snople a2 cach location. Wm:mﬁngmmnﬁﬁxwewedpﬁwwmkmbs,
bmhmcm.MwmmzﬁMWiwmhmofs&m(bwmmhmu wa
fictors of 4,545 and 4,500, respectively, Mason et al. W),MWMM &xpccwd' 4 g;m
food soures for birds such os the beited kingfisher and great blue beton. Selenium in .
comwmw&mwu«mmﬁmmmw,mmme«m
marality or deformity (Leady 2002).

4 f
e also East L and Beech Fork Lakes in Waynic County, and ane stream i each o
&ﬁm (Wﬂ:mk and Miller’s Rork, respect vely). ) The Bast Lynn wmmhgi is
Mmﬂ.whﬁemmmkwm‘hmmw“m. For the
m.mmgmnw;@,wmm,mammmewm Bamples included
whole fish, fillet (left side, skin on, scaled), and eggs,

" Fable'T provides results for strstma in the Littls CoaliCoal River, Big Conl River, and Mud
. ‘J{Rb::v:xszmmse&uamﬁnnpmﬂdumumofavaneyﬁnmmcheadomm :
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FROM-VOUNTAIR ST JUSTICE

304-344~3148

M. Tnhl:ipwﬁda!rm&{mﬂmLymambcthLﬂu.snATwughmmr’g o

Forka.

Mercury i i und i only
analysis was conducted only on saenplow collected in May. Mercury was fo
cnemmﬁshsm;ah(qeckmbcm&m!zﬂofk),bmwummmyot&emﬁsh
WWWmtﬁmmmdaWIMwbs,ormayafmm )
somples. Because of the bwmﬂwceafdmmmmmmks,w did not gubent

the August stream anrnples me .,

slenitim was presen in alt fak sanyples. mapﬂeﬂmﬁtcnmm&emiogim .
: i@wa:fp&mmmmmmmmm(mz;. anmthmapd‘
" jmterpretation of scientific lverature, Lcunly 11ag established “toxde effect thresholds for selenivm
L i gt \ ioh soxic effscn bogin to occurin
" sengitive pecies of fish snd squatic birds. mwmwmwme@mawm

i dieﬁmusel&itmmi!mﬁna“(pﬂl). Lemly's values MWM&EW‘M .
hmmtm(dw)mm*(rmmﬁwm&;mmmm(mmmgy,ﬂ
‘ﬁdlmhwmlnﬁm(mwyofwvmmmeMwe}. For teproduetive”
mmmm,Lm&a?mhfbodmmm S

Creek chubs and blacknose dace coliceted frore Trace Branch, Sugartree Branch, and Stanley
Fork (where BPA or WVDEP had identified solenium water poncemirRbons dhove the
EPA ehrotic water quality erivetion of 5 ug/) contained selenfum at conceptrations abowe
Lemly's 4 ppm toxic effect threshold level for whola fish, Our water samgple &um_avancyml
sedimentation pona & the head of Trace Teapsh hollow contaiped 6.4 po/l seleniorn, and

b*mﬁlicapmfeéinmpmdcmwmds.“wmum Qeleriinm fevols in fish

= &mmwrmwmmswmwmwmmummm&nm
reproductive faluco dnbirds. . -
m&mmmmwhuamhwmmmmWeAMm {eniom. ations

) pmmmeanmmasamwmmww. YAmngnmywnibk :

" Mo fi o i aggs cofctedfom Becch Frk Lake or Bt Lymn Lake gontaned sdleninm gt

cancentrations above Lemly's threshalds. However, tisue seleniom concentrations were
mmm«mmemwmsmm.wmmmmmofmmm
ivisable, Seleni n-kn-hm&c}mbwnplﬁﬁnmbthmethkmdeer‘s
Fork were low relstive to other streans in our survey. '

Our resuks show that selemium prosent in surfuce waters in soatiern West Virginia &
bicavailable, and that viclations of the EPA selenium water eality critetion may resolt in

"Note that Lemly's Silet values 56 fox sicnless flles, and onr samples were Skin-o0,

v P on/Rs: Eatt

| Blr24/2004 18119 .
‘f‘ 01+19-2004  12:34P0  FROM-OURTAIN 87 JUSTICE

[EXNeuy v

3041443145 1388 P.nyasuDs  F-3r7

R elessinm concentrations in fish that contd adventely affact fith

-~ thauuwmmmﬁmwmwmhcmdmmamkwﬁsbmgm. 1t i likely that
‘begthic invertebrates i some of these streams would be similarly i
ﬁskmmm‘hpmdupmquadcimec&safoo&mm{ag,mimnwamh),
Mcwm,mmw&whnﬂmebfmmmmm
beammdt.ammmﬁtmregmsmmmmdwhmtwnkaﬁwﬂwod‘wam :
watsr quality standards will be violated. We are aware that 1he West Virginia Geological Survey
has analyzed the selenium cantent of coal in various locations (wrww. wyps. wnet edu/
wevwidatastitve/Mape/Semapmax.gif) | 1Fthoge results can be coprelated to the selaninm wamsr
mmmkmybepmummmcmwmwmmm&:mmnm
mmmmmcmmmmufmwmcﬁmmnm
application.

1f you have any questicns regarding this information, please contact Cindy Tivbott of my staff at
814-234-4050, ext. 226. «

g+t et

Sinesrely,
%:!‘ l:'é’ Eﬁ;l*—vww
V Devid Dangmore

Literaturs Cited

" Grent Lakes Brvironmental Center. 2002, Draf aquatic ife water quality criteria for selenium.
" Travesse City, ML

- Lemly, AD, 2002, Sclenfum assessment in aquatic ecosystens: Aguide for hazard evaluation
: @wﬂmqnlﬁym New York: Springer-Verlag New York, e, 162pp. . | -

Mason, R. P., J-M. Laporte, sud 8. Andtes. m,‘nmnym&m&emmm&’ R
_mercitey, arsenic, seleniom, and cadihum by freshwater invertgbrates and fish. Arch, Buviron.
Comtam, Toxicol, 38:283.297 (as cited in Great Lakes Bavironmental Center 2002).
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Background on Selenium

Selenium gained recognition among research scientists, regulatory authorities, and
fisheries managers-in the late - 1970's when the landmark poliution episode ook place at Belews
Lake, North Carotina. - Sglenium released in the waste from a coal-fired power plant entered the
take kitled the fish community, and caused residual imvpacts for many years after seleniom
inputs wote stopped (Cuinbie and Van Horn 1978: Lemly 1985a, 19974, 2002a). The primary
lessons learnid from Belews Lake were: (1) Even-small increases in waterborrie seleninin can
lead 1o devastating effects on aquatic life. and (2) Once seleniom bioaccumulation in the aquatic
foud chain begins it s too late to interverie — pre-pollution assessment and management are key
to preveniing impacts, The lessons from Belews Take were instrumental in the developmentof
USEPA’s current national freshwater criterion for seleniurm (5 pg/L {micrograms per lier]).
Since the Belews Lake eplsode, a tremendous amount of research on the toxicology,
environmental cycling, and hazard assessment of selenium has taken place (e.g.. Frankenherger
and Engberg 1998, Lemly 2002h). - In addition to leaming aboutits toxic potential, much
information has been gained on the sources of selentum and how it reaches the aguatic

envir particularly with respeet (o coal mining and the coal industry (Lémly 1985h.2004,
Driher-and Finkelman 1992, Vance et-al. 1998).
Need for Pre-Mine Assessment

The lessons from Belews Lake, supported by over two decades of research findings from
many other locations throughout Nowth America (Lemly 19976, 1999, 2002b; Skorupa 19984,
Hamilton 2004). underscores the need Lo take ap ive approach o selenfum pollution rather

than atfermpting to deal with it after contamination has taken place.. With réspect 1o 'conf mining
this feans pre-mine assessment; Failive to adopt this approach can only worsen the selénium
pallution and asyociated ecolugical risks that have emerged in West Virginia, Selenium-related
violations of the federal Clean Water Act negd ot occur il careful pre-mine assessment is used
10 gutde mine permit decistons. Clearly, much atiention is focused on management and
cepulatory authorities in the state, and it is imperative that enviroamentally saund actions be

taken in order to stem:the escalating threat of widespread selenium poltution.: Using pre-mine
evaluation can safeguard natural resources by allowing site-specitic risk assessmient and risk
management 10 take place. Thisis the prudent, envire Hy responsible course of action.
2
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Adopting this approach will benefit the state and the mining industry by demonstrating that all
activities arc being developed and implemented with the goal of preventing selenium pollution,
thereby minimizing water quality issues that may lead to litigation by federal agencies and
conservation groups.
Recommended Procedure

Gieological assessment is the first step to understanding the environmental risk of
selenium at prospective coal mines. It is essential to determine selenium concentrations of coal
and overburden that are 1o be moved because once these materials are exposed Lo air and
precipitation they can leach substantial quantities of selenium (e.g., Davis and Boegly 1981,
Heaton et al. 1982), which begins the mobilization process and threat 1o aquatic life. Because
sclenium concentrations vary widely in coal and waste rock at & mine site (2,g., Heaton and
Wagner 1983, Desborough et al. 1999), a thorongh representation of the geographic area and
depth of disturbance must be made. This cntails making a minimum of one core drilling per 5
acres, extending into the coal bed that is to be extracted. Two samples (about 450 grams cach)
are taken from each core: one consisting of overburden material and one of the coul itself. Each
sample is evaluated using a passive leaching test (see Heaton et al. 1982, Desborough et al.
1994). The first step is to crush the coarse sample with a hammer to produce approximately pea-
size or smaltler material, The resultant material is mixed and some is put into & beaker with
deionized waler (pH 5.0-6.0) in a ratio of | part sample to 20 parts water (use 5-20 grams of
sample and 100-400 millititers of water). Let stand for 48 hours, decant and filter (0.45
micrometer mesh) the liquid, acidify it to pH <2.0. and analyve the Hquid for selenium
concentration using a method with a detection limit <1 pg/L (part-per-billion).  The results of
these tests will generate a spatial profile of sclenium mobility at the prospective mine site and
allow a screening-leve] evaluation of hazards to aguatic life that an be used to guide subsequent
assessment and regulatory decisions.

Evaluating Selenfum Concentrations

The traditional approach to cvaluate waterborne selenium concentrations is to compare
them 1o the USEPA national freshwater criterion (5 pg/Ly. Concentrations exceeding the
criterion should be viewed as posing uhacccptable risk to aquatic life hecanse of the likethood

of bicaccunmulation in the food chain. However, there is a growing body of scientific
information which indicates that toxic impacts to aquatic life can occur when selenium levels
reach 2 ug/l., particularly if the selentum is predominantly in the selenite form (which is the case
for coal mine selenfum), and the contaminated water enters a wetland, pond, reservoir, or other
impoundment (Frankenberger and Engberg 1998, Skorupa 19984, Hamilton and Lemly 1999,
Lemly 2002b). Because of these findings, a value of 2 pg /1, has been recommended by several
selenium experts as the concentration limit necessary to protect fish and wildlife (Peterson and
Nebeker 1992, Maier and Kaight 1994, Skorupa 1998b, Hamiiton and Lemly 1999, Lemly
2002h, Hamilton 2004), and USEPA has begun a review/revision process for their natdonal
freshwater criterion (USEPA 1998, Hamilton 2003). Moreover, based on broad experience
dealing with a Qarimy of selentum contamination issues, including coal mining wastes. the U.S.
Fish and Wildlife Service and ¥ number of state water quality agencies have adopted a value of 2
ug/l. as their management or regulatory standard (see Engberg et al. 1998, Skorupa 1998b,
Hamilton and Lemly 1999). 1recommend that 2 gg /L. be adopted a3 the maximum acceptable
concentration of sefeniur in wastewater, drainage, and leachate associated with coal mining
activities in West Virginia.
Comprehensive Assessment

By examining the results of the leach tests and applying a 2 g Se/L. water quality
objective, field sites whose disturbance by mining would pose a hazard to aquatic life can be
quickly identified. If clear dangers are evident — Le.. leachate selenium concentrations excepd
2 /1. — then ft is desirable to examine the operational characteristics of the proposed mine in
the context of a 5-step comprehensive assessment that includes provisions for altering mine
operations. establishing TMDLS for discharges and, in one scenario, not permitting the proposed
mine to be developed at all (see page 5). This approach will allow site-specific hazard

evaluation based on tocal hydrology and biological conditions, and provide a precise fine-tuning

of the screesing-level g d by the leach tests. The methods used for
hydrological, biological, and hazard assessment are techniques that have been field tested and
published in the peer-reviewed fiterature (femly 2002b). Techrical guidance is available for

those unfamiliar with specific components of the procedure {email contact: dlemly@viedu).
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Comprehensive assessment will provide the information necessary for policy makers to redch

environmentatly sound. scientifically defensible decisions on mine permit applications,

FRE-MINE ASSESSMENT OF SELENIUM HAZARDS
1. GEOLOGIDAL ASSESEMENT
Seleniam content oivcoal and overburden
LeachZ!e test
v
Selenium mobility characterization
2. WEE Of"EHM’:}N ASSESSMENT
Waste d!ssza! methods
Waste voiun'ie projection
Daily sa‘eniumvbad projection
3. HYDROLOGICAL ASSESSMENT
Delineate and chmcteriZe Hydrological Unit (HU)
Estimate selenium retvemion capacity of HU
Projected setenh?m concentrations
4. BIOLOG E()AlYI\SSEESQME NT
Aquatic lite :resam inHU
Sensitiviiytvo selenium
Priorify‘;pecies
5. HAZARLD %SQS\‘M&'N!

Determine hazard level of projected seleniumn concer
High, moderale.?)r {ow hazard Minimal or no hazard
Determine ailow:,bie sefenium load {TMDL) Mining isvperm‘vssibie
Identity mine opezations needed to meet load

Evaluate feasibility of mine in meeting environmental goals

v
Environmental goals met Goals not met
v

v
Mining is permissible Mining is not permissible
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